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PREFACE. 



The Author of the following pages sub- 
mits them to the Profession with no slight 
hesitation, sensible, as he fully is, how 
difficult the undertaking must be to throw 
new light upon a subject which has bejen 
so often, and perhaps so much more ably, 
elucidated. Still, however, as the principal 
points and leading decisions must, in the 
absence of any professed treatise on the 
subject, be sought for in the more volu- 
minous works of our Nisi Prius writers, 
or the Indexes of Reports, he is induced 
to hope the present may not prove an 
altogether useless manual of easier refer- 
ence. At the same time, in a great com- 
mercial nation like our own, where the 
interests of many persons are so deeply 

a 3 involved 
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involved in the safe conveyance and 
deposit of merchandise, it cannot be un- 
important to them to know in what light 
transactions of this nature are viewed by 
the Courts of Law in the present day, 
and what are the mutual privileges and 
protections afforded to each party. 



4f Inner'Temple Lane, 
June 19, 1815. 
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INTRODUCTION. 



THE Law of Carriers is founded upon the 
most universal rules of commercial policy, 
and finds a place in the internal administration of 
almost every civilized government. Its usages are 
singularly consistent in the most remote as well as 
the most refined states of the world (a). In this 

country 

' faj It 18 very remarkable, that in the system of the Hindoo 
laws the liability of the carrier is precisdy spiilar in efect, 
and nearly so in the terms, of the common law of England; 
the exceptions in the former are, *' That he b not liable for 
losses occasioned by the act of God or the King ;" in the 
latter, " by the act of Go^, or the King's enemies/'-^Cole- 
Jbrooite^s Hindoo Law. It seems probable that tJie custom 
rdatingto carriers took its origin from the civil laiw of 
bailments; this species of bailment being there defined^ 
** contractus quo aliquid gratuito gerendum committitur et 
accipitur." Vinnius in Comm. Justinian, lib. 3. tit. 27. 684. 
A simflar meaning seems to have been attached to it by 
Bracton in lib. 3. loo. Contrahitur enim obligatio non 
•oluos flcripto et verbis sed et consensu sicut in contractibus 
boni^ fidei ut in emptoribus conditionibus, locationibus con- 
ductionibus societatibus et mandatis" on the authority and 
application of which, videLd. Holt in his judgment in Coggs 
ii' Bernard, 1 Ld. Baym. 919. 
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2 Introduction. 

country the laws . relating thereto, as they now 
stand, are chiefly to be deduced from what is de- 
nominated the Common Law, or those customs 
which have been handed down from the rudest 
periods, and corrobprated by the practice of every 
succeeding age. How far the courts of judicature 
have promoted or diminished the commercial se- 
curity, which our ancestors thought fit to establish, 
by relaxing the severity. of form* obDgations, on 
hoMf far a refinement in jurisprudence, or an ad- 
vancfed state of moral efficacy, v^arrant these 
invasions of the common law," are questions 
irrelevant tp the purport of this treatise. As we 
are cpncemed more with the practice than the 
theory of the existing usages, it will be more useful, 
and perhaps more judicious, to endeavour to ex- 
plaia and harmonise thesysti^m, i^« w^fc^ it con- 
stituted, than to canvass thep830{»3ety of alterations 
which depend rather on the process of society,* 
than any cgrbitrary rules of jurisprudence., iT^^e 
law of carriers iatbe present. dt^y is thei^fiDre tq 
be considered inrtegardi^o its obl^tiond:; Jfit^jaa 
originating in long-6«tabIished usages,- or wJiat id 
called the custom of the realm, 2ridly, as regulated 
by positive statutes, and lastly, in what degreo^ 
each of thes^ have be§n afliected by tht? acts Qf 
the several parties concerned. 

The first consideration will be fburid to 
afford an extensive but eiasy rule of obligation, 
to be understood by the simplest, and most 
incautious employer, and incapable of . being 

evaded^ 



Introduction. 5 

evaded, or violated with impunity by the most 
artful hireling. The interferences of the Legis- 
lature have been principally directed to relieve the 
carrier in cases where human care could not 
extend to protect from villainy, as in cases of 
barratry, &c. or human foresight provide security 
against unavoidable casualfies. But the Lawyer's 
discrimination and judgment must be chiefly 
directed to, and conversant with, the eflFect of 
those undertakings by which common carriers 
have almost entirely divested themselves of the 
character of pubUc servants, and have endeavoured 
to assume the privileges of special contractors ; 
&i direct violation of the policy, and in opposition 
to the first principles, of the common law. 

To this latter consideration therefore the present 
inquiry will be principally directed ; and as it is 
at the same time the most important end of 
the investigation, it will be the author's endeavour 
to distinguish the several relations in which parties 
may stand to each other, so as to afford a ready 
access to the knowledge of their several rights and 
remedies ; anci to present an orderly and succinct 
review of the decisions which have taken place in 
cases where carriers have been considered as 
entitled ta the privileges of special contractors. 
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CHAPTEE I. 

WHO ARE COySID£E£D TO BE CARRIERS 
UNDER THAT TERM. 

f 1. Hdvbjar any' me carrying goods, ivhether by Agreement 

for Hire, or noU 

The Law has avowedly given the pHvilege Of 
its special protection, in respect of the trader, and 
not of the carrier. On this ground therefore it 
has been determined, that any person undertaking 
for hire to carry the goods of all persons indif- 
ferently, is, as to the liability imposed, to be 
considered a common carrier ffljj . 

No special agreement for the amount of the 
■ ' hirfe 

^ < 

^a^^Gisbomi v. Hurst, i Salk. 249. Trorer. for goocU, 
(taken as a distress) which had been put unth.tke wa^on 
into a barn. The person £0 whom they had been intrusted 
was not a common carrier, but carried bhees^to London,' 
and tisually loaded back with^ goods, forcja tsasaniaUe price, 
for all persons indi£Perently. And the Court held, ^< That 
such an undertaking to carry, for hire, as to this privilege, 
was to be considered that of a common carrier, and the 
goods so delivered for that time under a legal protection, 
and privileged from distress for rent ; and so wherever they 
are delivered to a person ax^rcising any public trade or 
employment/' Cro. Eliz. 596. > ' 
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hire is essential to constitute tiiis relation fij. 
A carrier may demand as much as is reasonable, 
which the other is bound by law to pay ; and the 
carrier cannot set up the want of such an agree- 
ment to exempt himself from the common law 
responsibility. " An actiop on the case lies upon 
this matter, without alleging any consideration^ for 
the negligence is the cause of action, and not thcj 
assumpsit." Hence the obligation seems to arise 
more out of a public duty, than the particular 
consideration, and the character to be determined 
from the general nature of the undertaking. 

f' s. Hew Jar one imih a Special Undertaking, although n0 

a conunon earner. 

But where a person specially undertakes to 
carry goods, and they are injured by his neglect 
or mismanagement, the agreement aud promise 

being 

:. (hj Rogers v. Head/Cro. Jac. 26^. Assumpsit against 
a oommon carrier ; and upon motion in arrest of judgment, 
for that he was not charged as a common carrier ; and that 
die promise waie^ not for any certain sum, but* only that he 
would^ raiionabUitery content him; non allocatur^ ^' for .die 
consideration is sufficient, because a carrier may demand, 
and*the other is bound to pay, as mudi as is reasonable."^ ^-^ 
Bastard 'u Bastard, 2 Show. 81; Action against a carrier 
for* loss of a box ; upon motion in arrest of judgment, be- 
cause no particular sum had been agreed upon for the 
carriage, but only that a reasonable reward was to be paid, 
held well enough ; for as in such case a carrier may main- 
tain a quantum meruit^ he is as much liable as if there is a 
pardcidar agreement for a sum certain. S. P. admitted m 
Lovetl V. Hobbs, Id. 139. q. v. iufn 

B3 
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being broken, will give a sufficient cause of action, 
although no person could have compelled him to 
undertake the charge (c). For the pretence of care, 
being the persuasion that induced the other to 
trust him, the negligence has put a fraud upon» 
and is a deceit to, the bailor (d) , In this respect 
the only difference between a common carrier, 
and a private person undertaking the carriage of 
goods, is, that the former is obliged td undertake 
the charge, which the latter is not com|)ellable to 
dp : the former is responsible for injuries arising 
out of acts against which he could not provide, 
a liability at common law to which the latter is 

not 

(c) Said by C J* Rolls, in Powttiary v. Walton, i Roll. 
Abrl lo. (the reason of which equally applies here.) That 
was an action on the case against a farrier for improperly 
shoeing a horse ; and so said by J« Paston, in Stath. Abr. 
tit. accion sur le cas. pi. ii. and Sir W.Jones, 61. 

(d) Said by Ld. Holt, in his doctrine of baihnents, 
Coggs V. Bernard, 2 Ld. Rajon. 919, g. v. infr. Button v* 
Osbom, B. R. M. 3 G. 2. MSS. cited Selw. K P. 363. 
Case against carrier for losing a hare ; and on demurrer, 
for that plaintiff not having declared on the custom of the 
realm, the defendant must be taken to be a priyate person, 
and so no consideration being laid, the promise was nudum 
pactum ; to this it was answered, on the authority of Coggs 
V. Bernard, <' That a private person who voluntarily lender- 
takes the carriage of goods is answerable for a misfeazsancey 
though no consideration be laid ; upon the second objection^ 
that no delivery of the hare was alleged ; it was held to be 
implied from the statement, that the defendant had carried 
it part of the way, and that as the action was brought fiv 
the actual loss of the hare, the premise was only iadtioe*> 
meht*'* 
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not subject ; but both are equally answerable for 
' a mkfeazance. The difference between, the de- 
grees of care demanded in the one contract and 
the other^ is, that a common mandatary,. which 
such a person becomes, is bound by the rule of 
good faith, the carrier by the unqualified rule of. 
the common law. A mandatary not being by pro- 
fession skilful in the business undertaken shall 
not be liable to an action if he performs his com- 
mission bondJid€f and to the best of his ability^ ej, 
" A mandatary, as well as a depositai^, may how- 
ever bind himself by a special agreement to be 
answerable even for casualties; but neither the 
one nor the other can exempt himself by any 
stipulation from responsibility for fraud, or its 
equivalent, gioss neglect." 

f 3. Hoymen^ Sfc. whether masters or part'cumers^ BargC' 
owners^ tVharfingerst or I^enymen* 

Hoy MEN, by the custom of the realm, are 
bound to keep and deliver goods safely, for their 
hire is also due by custom (f) : and that too 
where every possible precaution has been taken to 
prevent th^ accident, or its subsequent eflfectsf^^. 

In 

ft) Shiellfl V. Blackbume, 1 H. Black. R. 158, infr. 
Sir Wm. Jones on Bailments, 54. 

• f/} 1 Roll. Abr. c. 2. 15. ** Every thing which applies 
to a carrier may be advanced also of a bargemaster, or 
Aipownar." Sir W. Jones* Law of Bailments. 

(gj Dale V. Hall, 1 Wils. 281. Case against a diipowner 
for damage done to goods, from a leak occasioned by a rat^ 

altfaough 
B4 
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In these persons also, every act' is' considered a 
negligence which the law does not excuse. With 
respect to the master, although he receives his 
salary from the owners, it does not affect or annul 
his common law liability, if he does not keep the 
goods delivered into his custody safely (h): a 
rule which was' first adjudged, 26 Car. 2. and it 
was said for the following reasons : 1 st. Because 
he takes a reward, and the usage is, that half 

wages 

although every pteCBution had been used to prevent the 
water comiog inrjret held that defendant was answerable 
in all events, except where the goods were damaged by 
the act of God, or the king's enemies ; for a promise to 
carry safely is also a promise to ke^ safely. (Vide abo 
Goff V. Clinkard, there cited ; where a shipmaster was held 
answerable for the accident, which in that case happened by 
his servants, in luting down into the ship's hold a puncheon 
of rum, and all possible care was used by them. ) '< The true 
reason of the principal decision is not mentioned by the 
reporter ; it was in fact at least ordinary negligence to let 
a rat do such mischief in the vessel, and die Roman law has 
on this principle decided, that '* si fullo vestimenta polienda 
acceperit, eaque mures roserint, ex locato tenetur, quia 
debuit ab h4c re cavere," D. 19. a. 13. 6. Sir W. Jones' 
Treatise, 105. 

fhj Mors V. Slue, Sir T. Ray. 220, but better reported 
in 1 Ventr. 190 & 338 : 2 Lev. 69, and recognised in 
Ld. Raym. 919. Case ag^nst the master of a ship for 
goods delivered into his custody, and which ^ere stolen 
froip the ship by persons pretending themselves to-be 
officers with a warrant to search ; and held that he wa^ 
i^nswerable for th^ value as master, and for the reasons in 
the text; and because in that case he had been used to 
rec^ve the freight; and to 'make contracts (bf transporting 
the goods. 
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Images are always paid him before he goes out of 
the country : 2d, That he may make a reserve 
-and caution for himself: 3d, That no difference 
can be assigned between him and a hoyman, 
-common carrier, or inriholder: 41^, That he is 
rather an officer than a servant, having power to 
impawn the ship, and to sell bona peritura. In 
5 effect too his reward is paid by the merchants 
upon the same condition as freight is to the 
' owners ; viz. that such freight is earned, without 
which his wages would not be due. With respect 
to the owners, although in truth they do not 
themselves enter into the undertaking, they are 
yet liable, as well in respect of the freight receiv- 
able, as also for appointing the master, whom 
they may select and control; but when charged 
in point of contract as employers, they must all 
be joined (i) . So an action lies equally against 
a common bargeman, without any special agree- 
ment, 

fij Boson V. Sandford, 2 Salk. 439. 3 Lev. 258, and 
Carth. 63. Case against two of several part-owners of a 
ship, and held that the action was quasi ex contractuy and not 
ex delicto i and judgment was given for the defendants, be- 
cause aD were not joined. Said also by Holt, C. J. that it 
was at the election of the plaintiff either to bring his action 
against the master or the owners, as in case of mariners 
wages the action lies against either master or owners ;taki 
the master or owners may maintain an action for fi'^Ait. 
[There is no doubt that the reason why judgment was so 
given could not now be sustained, as such a nonjoinder 
must be pleaded in abatement. Rice v. Shute, 5 Bui^. "l&i^ 
and Abbot v. Smith, 2 BI. R. 94;^.] Fry v: Mcirsh, Lent 'Ass. 
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ment, as against a carrier upon land (k) • So a 
ferryman, if by overloadiog his boat any injury 
arise, is liable for such default or negligence ; and 
it seems that he will only be excused where the 
case falls under the exception of loss by perils of 
the sea. So the owner of a Gravesend boat, 
which carries botli men and goods, is a. common 
carrier. So wherever an action on the case lies 
against a common land carrier, it lies also against 
a wharfinger, '' it is impossible to make a distinc- 
tion between them (I) . " And it has lately been 

determined, 

Devon. 12 W. & M. (cited Carth. 62.) Assumpsit hy 
owner of a ship to recover freight of goods imported from 
Bourdeaux to Topsham, and C. J. Holt held clearly, << that 
the action might be brought by either master or owner ."^ 

(kj Rich V, Kneeland, Cro. Jac. 330, and Hob. 1^. 
Case against a common bargeman for losing a portmanteau, 
and after judgment given against defendant, upon the issue, 
whether plaintiff discharged defendant of the carriage, error 
was brought and assigned, that the action lay not against a 
common bargeman without special promise ; but all the 
justices and barons held, '< that it well lies as against a 
common carrier upon land." 

(IJ Said per Lord Mansfield, in Ross v. Johnson, 
5 Bur. 2825. This was an action of trover against a 
wharfinger for not delivering goods which ha^ been lost or^ 
stolen out of his possession ; and held> that the clear remedy 
was by action oa the case : for as t^e refusal to deliver the 
goods sgrQS^ froni tjieir being lost, and so they could not be 
delivered, it was a bare omission, and no evidence of con» 
version to maintain trover. Bancroft's case, Att. 93. Case 
against a ferryman for throwing a box (of which he did not 
]mow the content^) but ip |ieality it contained jewels,) into 
tiie sea, on a i^uddcai sform arising on the passage ; and it 

was 
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determined, that tb« (;apimander of a king's abip 
^pging hQOie bullion at the usual freight, is 
tiable to an action for not carrying safely and de« 
Uvering it, although this seems more, upon the 
implied contract than from any common law 
liabaity{^«w;." 

§ 4. StcLge-coachmasters — tuA^n a Price is paidjor Carriage 
— cnAen onmer is present — Coachmen — Hackne^'Coachmen 
' vohen. 

CoACHMASTERS havc been considered not to 
fall within the description of common carriers (n)\ 
por to be liable as such, unless where they receive 
a distinct price for the carriage of goods ; nor can 
a gratuity given to the drivers bring the masters 
within the custom, for that is not within the exe- 
cq^on of the authority given them by their em* 

. ployers : 

iras resolved, that be should answer for it. '* I cannot help 
suspecting that there was proof of culpable negligence in 
ibis case, and probably the casket was both small and light 
enough to hai^e been kept longer on board than other goods." 
In the Grayesend barge case, the bargeman was holden not 
answerable for a pack thrown ov^board in a tenq)e8t ; but 
tibere the pack was of great value, and great voeighty 2 Bulstr. 
ti8o." Sir W. Jones, 107. 

(mj Hodgson v. Fullarton, 5 Taunt. jSy. 

(n) Middleton v* Fowles and another^ 1 Salk. 28s. Cast 
against masters of a stage poach for the trunk of a pas* 
senger, which had been deliveved to the driver and lost; 
and upon the question, whether the master was liable, said 
per Holt, a stage-coachman is not within the custom as a 
carrier, unless such as take a distinct price for the carriage* 
of goods as weU as persons* And. vide Upshare v. Aideet 
infra. . . 
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ployers (o) : where however a coachman or driver 
takes money indiscriminately for carrying goods, 
he is for that purpose a carrier, whether the goods 
belong to a passenger or stranger : and he will' 
then be in the same situation with a common 
carrier ; so where the custom prevails of charging 

for 



'-' (o) Lovett V. Hobbs, a Show. 127. Said at N. P. per 
Jones, J. '' where a coachman commonly carries goods, and 
take^ money for so doing, he will be in tiie same case with a 
commdn carrier, and is a carrier for that purpose, whedver 
the goods are a passenger's or stranger's." ' 

It does not appear that the direct role laid down in the finv 
of the above cases, nor the conclusion* to be drawn inftvoor 
of the owner in the latter; have been overkilled byanyfnod^iti 
decimon on the subject ; although Mr. S«)wyn;4n1ilsN;^i4; 
p. 358, s^^ms toconsidler the case of Clarice t^.Qfey, 6 £«^^ 
564, and what was said per Chambre, J. in ^RbbinsoVi u V>iA^ 
more, 2 Bos. ft Pul. 419. (vide infr.) as making costch^oWhM^' 
in general liable as carriers. But it may perhaps be doubtM 
Mi^er these cases go to sueh a length ; such a^ conclusion 
can odly atise from jnfbrtoce $ and those odile^#er& in '4lcf 
decided on very different points, althoug)^ t^d>d)&<^nMtlitfnl^ 
#ere in form, on the custom ; a circumstliace iii4i1ch tnaj^ 
have arisen from the owners having really brought thdhosdv^ 
ilitiiih the custom in c^er of the ways ' mentioned ' in ^m 
toxL Heavy luggage is generaHy refused, ' on the^ ^gftfoast 
that ihe carriages provided are intended for other pui^fo^e^ 
and tiiat allowing luggage at all is more for the 8ce<Wni6o<^" 
9M6ik ef^ie 'passengers, titah a'<liriect'object df profit to tile 
OiihMMi;^ Itt miilsit isiiiwaysYefudedi and it'Ssirio«doubl^ 
cobd^pa^ilt'fbrai^ dthe)r |>r^^]^iietoi' of a coach to devot«^ 
i%t\hm^ ^'Hhe carria^ bf pai^sengelrs ; j^nSM igi^rj^ 
Wfi^l!e> homtei^^h^ e^rrkige of heavy g^od^ Ihgga^^ icd 
is regularly allowed, and charged for, and parceki in 
geili^lral carriMfdr^bire,sthe; proprietors ai^ certainly ta 
he coflfiidered connon carriers. (H. J.) 
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for Qven^eight, it seems that the coachmasters 
become also liable ; for to the extent charged for 
they are common carriers, and the owner of the 
goods being present, will neither alter the re^ 
sppnsibility of the master as a carrier, nor 
on the other hand deprive him of the benefit 
of a public notice limiting such responsibility (p). 
So a hackney coachman f^^^ is not chargeable 

J' r ' ' ' • i ' .: . • ' - • J. V ' ''as 



w ■ ^ 



f fp) Clarke »♦ Gfey>'4 E^ 177. !» an SLCtix>j^ itfuiips^tbe 
pei^fietow oiik^ True ^it^ stage ooBftb,,ftofEi>L€i»AQP.t9 
Market Harborougb, t» vecover the val«i<^ of a Mwak \^ 
tonging to (MutiflT^ wife a passenger; it wa» aaid by Lord 
SUenborough ^* i^ baa been decided that the luggage t>f 
paaaengew come tfithiiir the exception^" referring perhajM 
to -H^ttAn md y^uKfipr «« Bolton^ cited, 1 H. BL agg. in 
wh^h inoneyTwas. allowed to be paid into court by the own^r 
of the coach to the amount of his refij^onfiibility specified in a 
notice, and the plaintiff's trunk, which had been lost, wfi| 
admitted to be within the exception. 
. Bobiaaon V. Dumnore, 3 Boa. & Pul. 419. In anaetibn on 
a apecial imdwtakiag for safe carriage of furniture (the 
defendant not being a conunon carrier, but having , put him- 
aelf in that situation, by his particular warranty) held that 
the sending plaintiff's porter with the goods did not vary the 
ease ; the defendant was chargeable for having specially 
ittdertakea to cany the goods safely^; In tl(i9ca8e itwai 
said per Chambre, J. ^' that if a man trayel in a stage coach, 
and take his portmanteau with him, though hfi has his eye 
lypon the portmaiitieauy ypt theiipiirrier is i>ot a|;isQlvedf]^(vii 
hisre^nsibili^g^bu^ will be l^fji^ if l;he pprtmantei^u^^ 
los^e .<Ia thiM^ ^ase theovnerl^someGai^e of hisprf^)^);^, 
since it is. more £opr bis interest tf^ thoipsopei^ Afi^^d not 
be Jost than tfial^itw shp^ld-have recour/se to ao ^tjjuHpi, egajnfUt 
canr&e^* » .ji«». '■ '\ ^ \ . i ^ x 

(%) •Upshare v. Aidee, Corny. 35, said, pet Holt,. '^ that i| 

. V , .1 backnejf 
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85 a carrier for a passenger s goods unless 
under a special agreement^ and then it is doubtful' 
whether he ought not to be charged in respect of 
such agreement rather than on the custom. And 
the reason of this seems to be, that their employ- 
ment is* intended more for the convenience of 
persons than for the carriage of goods ; and so 
are neither within the definition of a*^ common 
carrier, nor the policy of the regulations instituted 
concerning them. 

m 

§ 5* Postmastenjbr Bills lost-^For NtmrddiUry tifLMtri 

But with respect to the Postm£L$ter general, 
as no analogy whatever holds between him and a 
carrier, so there is no other ground forrendenng 
him liable for the loss of letters, or their contents, 
by the negligence of those employed by him (r). 
He enters into no contract, either expressed or 
implied ; receives no hire ; the post-office is a 
branch of the public revenue and ^ a branch of 
police, created by act of Parliamentj eacH' 
governed by different officers : and ^ what in a. 
common carrier would be only a breach of trusty 
is in: them declared by statute to- be a capitd^ 

felony.' 

hfiickney coaditnan is not a common carrier witbifi'tm' 
custom of the realm, and cannot be charged for the liMs of a 
pajss^nger's goodi§, except where there is an express agree- 
ment, and money p^d for the carriage of the goods." 
^ r»*J^ lAnte tj. Cdtt(m, 1 Salk. 17, and more fiiDy in Ld: 
Ri^rm. 646. Action against the postmaster general for the 

loss 
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iiplony. As the.statute provides against the par-^ 
ticular default of the postmaster (s) himself, or his 

deputies, 

loss of Exdiequer bills ; but held by three judges against 
Holt J. << That the action did not lie, ist, because the office 
is created for intelligence, and not for insurance ; for pro*- 
motiop of trade in procuring speedy dispatches, and not an 
absolute security for the dispatches themselves : and sndly, 
Because the offending party is himself a substantial officer, 
and liable for his own acts, and because from the very nature 
ofletten being in themselves missive, and transient from hand 
to hand, are imposoble to be secured by the postmaster 
himself X and that the act styling it only a letter office did not 
intend it to be considered as a mode of conveyance for 
trecuure. 

^IVIiitBeld «. Ld. Le Despencer & al. Cowp. 754, A 
similar t:ase for recdvery of the valueof a bank note stolen 
o«t of a.lettev by>oae>x>f the BorteBs^.aDd decided on' the 
authority, oi the preceding case, which it was said had.been 
taken notice of, ai\d recognised as.law^by the bar, the par- 
liament^ and by the public at large. 

rO Rowning V. Goodchild, 3 Wils, 443, and 'd Bl. Rep; 
906. AettOD on- the cose- against the deputy pbstmaster of 
Ipswioh, for non^delivery ofiotters.tD the plaintifl^ who luul 
refuse^ to pay an additional half-penny for the delivery of 
them at his place of abode : and it was held, that by the sta- 
tute, all letters are to be delivered gratis^ and diat'the action 
#eU'HejBagai]istthe*depirtypo6tmadtef,'fbrhehas an original 
oflke^ ^d is liakle to answer for his ^VNimiseonckct ; and 
that plaintiff may siier either for the penalty of 5/. given 
by the Statute for detention, or maintain an action on the 
case for damage sustained. 

So-the cases-of Bames t?/ Foley/ postmaster of Bath, and 
%t»tk y. Harris, postmaster of Gloucester, there cited,, and 
reported in 5 Burr. ^09, in which it.was i^greed that what 

nsage 4)i^::di»flii4^iwMMd>Q ponnimiir is <ii«nid t|r.thtM»f 
estiblished limits. ^ . 
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deputies, in one case only, viz. where he fails id 
providing pOdt-horses for the purpose of carrying 
letters, be cannot be made liable to any action 
for a constructive negligence by others : for any^ 
default of his own he is clearly liable, but not fqr 
any-rilegligence or misconduct of any inferior 
oflSSteK' Thfese latter, offending in the business of 
the^ respective offices, would be liable civilly for 
any ' injui^ thereby sustained. They are inde- 
pekdent" substantial officers, and the buaness of 
thc^fio^offioe cottid not be executed *with(>ut them. ' 
FrMfr the time of the first establishment of the 
post-office, during the usurpation of Cromwell, to . . 
the \ present/^ ay, many acts- h^v^. been passed i 
relative . to its improfeement, but all. of* them )1^ '* 
their total silence as to any Kabillty^bf the post-* * 
in^tfter general have recognized the exemption 
contended for. As the point has h»en o^ore tljia^ 
onge Bpl^mnly adjudged, the pubUc ia^genem), 
and merchants in particular,' by the^caotions aiM) 
securities which they have adopted against ahj' 
losses, have shown their sense both of the'iiabilitj^ 
*and extent of the remedy. r . i 

But the provisions of the Post-^offico- aet w.MiA ^ 
neithiOF be complied with, nor its ends ahswiircd; * 
if letters, when sent from London or other pkces! ^ 
were liable to be detained at the post towns to' 
which they are fpr warded (t)^ , .The atciiMte ,4 

|. .. ,. .... I . , j-'^ '0iMM* * 

''■ iy. -r." • > ' •-- • '• •' •• '- ' : "^ 
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9 Anne, 1 7, therefore says, that such letters are to 
he'delivered according to the several and respective 
directions upon the same, upon pain of a penalty of 
5 /. for every offence against the tenour of the act; 
and if the party to whom such are directed canr . 
not be found, they must be returned ; and as by 
secdon 39 no more can be taken or paid than tbe 
rates there mentioned, it has accordingly been 

frequeatly 

die town of Hiingerford, as a charge over and above tlie 
unial rate of postage : and said by Lord Maasfieldi '^ thai ■ 
the 4th section 5 Geo. 3, explaining ddivery to mean d^ 
livery at every body's place of abode within the limits of 
delirery, means '' all the district within a post-town. The 
sectioli.93. 9 Ann. c. 10, as well as the ntage of the post-' ' 
offce in London, with respect to places contigiiow, hy r ' 
foundation for me to sgy^ that there are boundaries beyond 
which the postmaster is not obliged, but yithin w:hich h^ is 
obliged, to deliver letters. The legislature does not pro- 
hibif^nor istend, that the penalties of that'staiate should be 
incvTfed for the carrying or'^e-carrying luiy letters to or 
&om aay town or place, to or from the next respective post* 
foad oir stage appointed for that purpose, above six miles 
ftonl the smd general post-offices, or chief offices of ^f)din« 
burgh or Dublin; but it i^peared necessary, that if a place 
was'ibur or five miles distant from a post-town or stage, that 
letters, should be carried, and the persons carrying them' 
paid/or it ; my distinction does not go tp the tending a let- 
ter two or three miles out of town.*' And, per Aston, Justice, 
*^ If ft is necessary to lay any additional charge, there ought 
to bR^^ an application to ^parliament for the purpose. The 
postniNiiter cannot impose any sum. I am very well satisfied 
he has no right; and with respect to inconvenience, it would 
be ^iNiaibite and general- inconvenience to the puHic at 
largv^lfthnsy^i^iepblig^to ^fetch their leiters^froiti thepbst- - 
officae^ This decision was expressly made upon the general 
questioiL 

c 
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finequently determined that the postmaster emoot 
take any thing more than such lawfiil postage for 
tarrying and delivering tiie letters. And ahhou^ 
a party may sue upon the statute for Ae penalty 
yet, as by the detention he may also Bufier modi 
more, an action on the case well lies for sudi 
consequentaal damages. The penalty is an aecu- 
nulatiTe security for die good conduct of the 
subordinate officers. The statute (u) authorizing 
the postmaster of London and Southwark to de- 
mand and take an additional penny for lett^s out 
of those divimons, without incurring the penalty, 
shows also the uniform sense of the Le^lature a& 
to the word delroery. So also the allowai^ce by 
another statute of a penny on each letter delivered 
from on ship-board to the po8t*office* 

Cahhiers are often necessarily employed to 
connect different lines of conveyance for goods 
by land or water, and their ii&biUty to answer to 
the owner for toy mjury to goods sustained, by 
negligence or accident whilst under their charge, 
depends on the fact of their being independent 
carriers, or only subsidiary to the undertaking of 
the carrier, originally contracting for the safe 
conveyance of the goods. There being no privity 
of contract between the oWnfer and such third 
persons lo whom the carrier ori^nally employed 

may, 

Cu) 4 Geo. 2. c. 33. 5 1*6, and 5 Geo. 3. c. 15. J 4. 



jBD»y, Sqv th« s^kie pf coiiY^ign^> or peces^itjf^ 
frM^er tbem f^;^ ; uiJQ3^itbiB liability ^ ?i»ch p^ 
$9n <^cmti«¥ed, the pwiB^r would be without v.efl^edjr. 
^«i thi* jcase it wowW al^ be necessary Jo, jr^is^ 
il» iQwy impKed poQJtmcta ftp Afeer^ were. in,t§rr 
i»§dia|e ^ents, throu^ whopp hfti^jls the gqgs^j 

s jCjc) WatdeU v. MonvSlyaa, 2 Eq>. N. P. R. 6ga.. £«» 
{bp n9>^ .delivej^ing, fifpordii^g; to p]a,inl^6 dire,«^n^ ai^ 
Qpi^hor ^j::itjby,^ef(^dant's hoy, bu| l?y him left with t^le 
wharfinger, (at the quay where the hoy usually discharged 
her cargo,) who had' paid the defendant tfeb freight, and 
l^v^R^him a- receipt ^ot the goods ddiivered,; and*akbou^ 
jl W98 ipitrrdd, ittet by. the custom lii^ boyime]^ never, .t^ou- 
|4ed,/tl^n)f^ve^^ abopt.(he goods aflef delivery at the ^hai^f 
{except in c^jes of flour] ; it was held, *< that such cus- 
tom did not discharge the hoyman from his implied unct^ir- 
taking to deliver die goods according to tile directi^. 
The delivery to the wharfinger was not a delivery according 
|o the direction." 

^ Garside «f. .T^ent aii^ WQ?f»ey Navigatjqa (Jpnappny, 
.4T. H. 581. ^Defendants undertook to cairy goods from 
Stourport to Manchester, and to forward them thence to 
Stockport ; and the goods in qu^stidn were destroyed by ah 
teddentai Are, whHst in the defendants warehouses at Mab* 
ohesler, where they weo^ to have laid until an o;)po|ftuni^ 
l^fTered of forwarding them, not for the convenience of the 
carrier, but of the owner of the goods : and it was held that 
as they were only common carriers to Manchester, and the 
flelivery not being to be made there, the responsibility of 
|he defendants as carriers ceased as soon as the goods were 
^f^Y ^Bposit^jit Manchester; ^eir subsequent charge 
l^j^ca^e mqrely that of warehousemen, which could not be 
coupled with that of qarriers ; and not having been guilty of 
laches, there bpuld be po pretence to maj^e tt^ defendaQts 
U^jJeJ^r^fi^di^nj^^ . i 

C 2 
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might pass before they arrived at their destina^ 
tion ; whereas these can in fact be considered ooXj 
as servants or agents of the original contracting 
carrier. The only case in which an implied 
Qontract between the owner and such third per« 
son employed can be raised, is, where by the 
parttcnlar terms of the first contract the duty, and 
contequently the responsifiility, of the carrier, ter^ 
dit]mtes«t a particular; point : for then the ddivary 
and receipt of the goods from the carrier to such 
tidrd person b sufficient to raise an implied con^ 
tract on his part to take care of, or deliver safely 
such goods according to the directkm ; and for the 
Breach of this implied contract an action will lie 
agpiinst him. When therefore goods are trans- 
ferred from the original contracting carrier, Im 
Habiiity continues, if such transfer is only acces«3 
sory to the discharge of his own duty, or the terms 
of his own contract ; and all such intermediate 
persons employed are only regarded as his agents^ 
as porters, .wharfingers, warehouse-keepers, &c^ 
aod in that case his liability continues until the 
gdodis are actually delivered (^^J> . But where 

his 

(yj Hjrde v. Trent and Mersey Navigation Company, 
5,T. R. 380. . Action on die case against common carriers^ 
for goods destroyed by accidental fire in the night, whilst 
in the jvarehouses of a person to whom the defendants 
allowed all the profits of cartage, &c. to the place of de- 
livery ; but from the particular circumstance of the defend- 
ants, (the original Carriers,) haying themselves added such 
charges to their own account, and received theiDy such acts* 

were 
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his own undertaking or duty is complete and 
landed, and the goods have passed according to 
the directions out of his hands, the owner must 

. look to such third persons for a due discharge of 
all the duties incident to their relative situation, 
as^ in the cases of intermediate independent cac^. 
riers or shippers, receivers, wharfingers^ &e. oq 
delivery of the goods to whom, the contract on 
the part of the carriers is entirely determincKL. 
At what particular time the liability of these per^^ 

. sons commences^ and to what extent, will be 
eonmdered hereafter. 

were regarded only as a continuing transaction io discharge 
of their original undertaking. And although their agree- 
ment with svich warehouseman to allow him those profits 
was not secret, or affected with any fraud, the oarnere word 
hM olearly liable imtii an actual delivery. And upop tke. 
general question of the liability of the carrier .continuing 
whilst the goods are in the hands of such third persons, it 
was ruled by three judges against Lord Kenyon, ^' That the 
carrier was bound to deliver the goods to whom theyVeris 
directed; as otherwise the plainti& might only have a 
iiemedy c^ainst a porter, or some poor person through 
Whose hands they might have passed ; and that a custom 
for owners to send for their goods did not dispense, with 
^ the general obligation ; that merely discharged the carrier 
from further care in that particular case. It would be of little 
importance to determine that carriers were liable as in- 
jtoers, unless they were also bound to see that the goodH 
were carried home to their place of destination ; dnce to 
many frauds may be practised in the delivery as in the car- 
riage of them." Vide cases, Cailiff and another v* Danvers^ 
Pea&e, 114. Thomas et al. v. Day, 4 Esp. 262, infr. 

p\ C 3 CHAP. 
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> CHAPTER n. 

CONVETANCE OF PE&SONlJ. 
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^^|F., a person takes Ihis place in a stage-coach 

.,^nd pays a.t the time only a part of the fare as' a 

J deposit, th^ proprietor is at liberty to fill up his 

, J)lace with another passenger, if the first party Is 

pot at the inn ready when the coach sets oflf (^^r) . 

^ Bu^ if at the time of taking his place he pays the 

., whole fare, the proprietor cannot dt8|>08e of biii 

place, for the passenger may take it M ally i^^6 

9f ihe journey he thinks proper, and which may oe 

mp^t convenient to him (h) . Where the owner 

of 

Ca.J Said hf Lord ^^enyon, in Ker xj. Mountain^ 1 E^p* 
: N. P. E. 27. 

(bj Messiter v. Cooper, 4 Esp. N. P. R. 260. Action 
against the defendant, who kept diaises for hire, for reAisihg 
to carry the plaintiff, who had his luggage tied on, and had 
got into fbe chaise, when the owner insisted on a preyiOus 
payment of the hire, which was charged exorbitantly, ^c^- 
. , tfff jtendered him the regular hire, and th^ sum whidi hadat 
^ ^|irj^t h^$fi. agreed to be taken^ but afterwards refused ; ' shd 
held, per Lord EUenborough, " that, although tjie owh«r 
might make his own regulation, or any special contract, skid 
insist upon his own established mode of dealing, yet, aft^ the 

,10 peT8<m 
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of a post-£hsti6e has permitted any one to get into 
liie xrbaise, and have bis luggage fastened on, he 
cannot afterwards, refuse to go the journey, if the 
hire be tendered him ; for it is sueji an inception 
e£ the contract that he is bound to go through 
with it. 

§ 2. Where the Contract to carry ends. 

If the usual place of alighting is in the inn* 
yardy Jt has been decided, that passengers cannot 
be compelled to get down even at the inn-gate- 
way fc^ : d fortiori^ the proprietors are bound to 
jcarry them to the place to which they profess 
their coach to go, and cannot refiise to proceed at 
any mtermediate stage : and in case of accident 
the^ would be bound to provide another convey- 
^ce; fpr tb.eir undertaking is absolute. So if 
thpre is a genjer^l usage to allow certain intervals 
for refreshment^ they cannot vary at their plea- 
sure, thos^ usages which are perhaps a reason for 
preferring their conveyance to the less convenient 
arrangement of other proprietors. But if a coach- 
man refuses to wait, and actually leaves a pas- 
senger behind without good cause, it seems that 
the latter would h^ve a remedy, either in with- 
holding 

U^Rpoa ni)^ in the c^giie, imd tendered ttie money* it was toa 
l^tCt tP oJbdec^ U) x^Qjpplete the journey ; the owner of the 
chaise was bound to proceed ; and if the jury found the ten* 
der, the plaintiff was entided to recover." Verdict for 
BNntiff. 
(t) T^pj ^ Ssnitbf i Camp. N. F. B. ^67, iafhu 



Jipldti^'tbeimouiindef of the &re) or> i£ diatihms 
h^m (dlLpudy X by an* actJon on« the 'case /Swr htemtb. 
)^>tbe,pdsHiye QQDtmct; .«7f0. to convey the ffliity 
itX) oSucb a place at suchta time; 'and'inigkt 
TMxiNW any further damage suskuned by the 
4^tention. i ' 

' " ' f 3- Luggage^ 

'* It has been seen that a distinction was for- 
''tn*ly drawn between stage-coach owners, and 
•eaiflers strictly such, atnd that unless the former 
took' upon themselves the general duties^ they 
could not be fixed with ' the common law liability 
of the latter; and no doubt where a proprietor of 
jl coach holds himself out to the public as onfy 
engaging for the personal conveyance of passeri- 
gers, and refuses to allow his coach to be a 
.^ijiveyance for good^ in general, the Courts would 
uphold the former decisions which laid down the 
di§tinjCtion (d) . But, inasmuch as a distinct price 
^s now. usually. made for carriage of goods, and.ap 
additional charge is imposed on allpassengers .£ar 
their luggage above a ^:ertain weight, it, may, 1)0 
,^ffi^med, that in almo^t every ca^ the proprieitors 
.W.9^1d lie considered as falling within the descri^ 
tion .of .qomowa carriej;a. -. And. ^ however su/^^ 
lugg^gi? may be thwght tp be i^i^ somejdegifip 
aqjif r i^he immediatjB care of the ow^firj y6t,it l^ 

^^ sati<?^.. that.. his. presence, jcannot absolve; tl\p 

• 

:(^dj Middleton v. Fowle and another, i Salk. 182. q. r* 
8upr. Robinson v. Donmore, 2 Bos. and Pull. 419. 



.sea: 4.] •. '<oiift'a?i«giW?^-* "^ 

^jeartier fiDiir his dutjr oTTespoiisibitityj ifiMlnydh 
.^""thecare of the* owner amoiuit»<yii^'toiittoiii; 
vthttk «t is. luach more for his intercut ^ipnMei^ 

iub property, «ban> that fad' should be |Mt<«o ttte 
^ttDoi^ ^ suing the caitier ^to .recover it»^tf^ 
• which cannot often be duly estimatedv t-otx>tbe 

owner recompensed in pecuniary damages {^e^« 

j^ it^asalso been decided, th^t lyi^en t^ Gf3fich- 
lOy^ner is .liable as a carrier^ he. is entitled ^l^r^o 

avail himself of a general notice, Umitixig th^ ,^3(- 
^teut of that responsibility ; there being np dj^ff^f- 
.^nce in this respect whether the. goods ar^. itj^e 
luggfige. of a passenger present with the^, prt ^ 
^^nt by.^' fjrapger to be carried for a 4i^^f;t 

tr* $ 4* Lien J*^ Fare an Luggage. ' i, 

' ftioU the preceding liability of the proprietor 
wdcessarily arises, from the very definition of lien, 
(Ek ri^ to detain the luggage of a passengi^r, 
until satisfaction is made for the duty which has 
been performed : and that whether considered as 
an independent bailment of goods to be carried, 
^r only accessory to the person. We shall here- 
itlfer show its existence and extent in the former 
JiiMe ; but if the carriage of the luggage be only 
hieidfental to tiie agreement for conveyance 5of thfe 
pei-son, although it might appear that as "fhferfe 
hkd *been no' contract on the subject matter, there 
tould be no right of detaining the subject out of 

wbich 
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(€) Clarke v. 6r^, 4 Esp. N. P. R. 177. 
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:i«faicb no charge arises; yet both * justice .and 

pQlicy require that this ririit sboold evaX in one 

• ■ • 

case as well as in the other: and as it faa»*beea ' 
decided (f) that a master oi a ship has a lien for 
passage-money on the luggage, as far recovery of 
freight ; the same rule would doubtless be judieklfy ** 
upheld in cases of personal conveyances by land i 
a rule which' seems to have been, constantly 
reoo^^ised in practice, 

, § S* Neglifenc&^^JVha$ Evidence tf-^Whem liable Jor-^ ' 

Jnevitable Accident, 

' • * 

. Tme rule, tb^t carriers shall be liable in al) 
cases where. any ii^ury is susti^ned, e;cQiept where 
it arises from the act of God, or the KingV ene- 
mies, does not apply •to the cage of carriage of 
persons; that regulation, being intended for the 
prevention of fr^ud or collusion, which they might 
be tempted, fron;^ the f£|,cilities afforded by their 
situation, to commit^ or against which they ought 
to protect themselves, cannot apply to cases of 
this nature. But the slightest degree of negli- 
gence 

(f) Wolf V. Bummers, a Conp. N. P. R. 631. Trover 
i^pmailhe ABsater of. a vessel, for a trunk, cmt»amg 
wearily .^ypar ^ oad a wridog desk, detained by tb(e de* 
fendant until the remainder of the passage-money was paid 
him: and said, by Lawrence, J. <^ The master of a shjp has 
certainly no lien on the passenger himself, or the clothes 
wkidtk he IS actually weiurmg when he it about to leave the 
. fulfil; but I think the lien does extend to other proper^ 
which he may have on board, and in refusing to deliver 
them up bp> aot guilty of aaylcHTttous CQiureisioa.' 



• * 
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• gence in thd' driver will make the prittcipal$ 

liable ; and it will be sufficient etidence to main- 

tain such an allegatioii in the declaration, if . ttie 

Occident arose from any act of such their servant, 

in itself unlawful or contrary to the acknowledged 

' eti$jEbm of the road, or from rashness, or- w&Mt i6f 

' ][)ropef Idkill in driving, as in simie Of the fdllo^ifi^ 

\mstalnces. . * If jthe driver, with of without the 

' knowledge of the owners, - take up more pa^den-- 

, gers^ than are allowed by the act of parliament, 

• ^ . '« and an injury ensue, which is laid in the dedara- 

* tion as having arisert from such overloading, the 

proof of there having l?een an excess of nuitaber 

beyond what is allowed, will be conclusive evi* 

ff^nce that the tecident arosi'fnJAi that (iaiisfe f^j^. 

So also if there be ho excess in the number 6f 

passengers, yet if tbe^ number is actually beyond 

'tlie strength of the carriage, tiie pfoprietoi^s XviU 

' be liable to an action for any damage thereby, 

' ' sustained. 

t • V 

fg) Iirael i>. Cladc ^ Clinch, 4 Espw N. P. IL, u^ 
Action on the ca«e, agaidst the prdpmtbrs of the Gotpdrt 
coach, for an injury received by the overtuniiBf of tho 
cbadi, in cpnsequ^ce of th^ axletr^e ha«ia^ broken t and 
it was stated, (as in the text) by Efridbe^ to have been 00 
kid down bJr'Lord Ketiy^, to whieh Lofd Eilenboroi^ 
assented. It wias said abo, ^* that the qa^iition as to tilio 
delbnduii's Uabililr^ under thd act of ptrliainent) anA ftriiie 
it^Uiy ststiUn^ ni fSko .present i&staMe, . (n^en %h^re Imie 
^hot more duui the aUowed nufti]ler of pcteiengOf^^ w^te 
^ufte disdnct. The proprietoN .were 4>oi>md by law to pto* 
vide a sufficient carnage fox the 'safe coaveyanee 'Of t)ko 
ipilbllC) who tnmi bylfaeoi, said he would expetjt tadailr 
hud-worthiness in the carriage itself to tbe established.*' 



|S Gmoegunee 6f Persmti : [ch. ^. 

sUataioed f A^ . The penally in the focimr ease 
^i$«p from an infripgement of ^«h6 positivq regu-^ 
liE^fjiOi)3 of the statute: the damages m.the Is^r,' 
ifffPfi . a . breach of the ijnplied coi«tra;ict,. thaft* the- • 
prQprietors will provide A safe and -adequate cars 
i^Bj^^ioir jkhe number they take up. If the driyen " 
j|^f$o j<:lose to the eide of the road, Hiat for want 
q^ siifficient room aa accident occurs,^ the pviai? 
cipaJf are liable feV). So if there be imy dadger 
. . • ' . on* 

ft 

■ * 

' (h) Christie v. Greggs, 2 .Camp. N. P. R, 79. Case, to / 
recover damages sustained by the breaking down of defend- ' 
aht'ff coach ; and it was h^ld, << That when the breaking 
down or overturning of a coach is proved, , negligence iii 
wSm» pi^c^r precaution is always implied on the pa^ of the 
ohtmer, on whom it lay to rebut the presumption. That 
the^e was a difference between a contract to carry goodsV^ 
al^ one to carry passengers : for the safety of the goods 
the carrier was liable at all events, but he did not warrant 
th^6afetj of the passengers. His, undertaking as to. them " 
v^fsfxtm^ fiEurther than, this, that, as far as. human care and. 
ibresighl; could go, he would provide for their safe con- 
vt^ance. . If thierefore the breaking down of 'a coach wasr 
pimdy accideBtal, the f^aintiff had no remedy fdr the injury: 
hciJuul sustained.''* , 

f ft;;^Word8Wttrth v; Willan and others, '5 Ei^. N. Tf. R« 
^'f^' Otoe against ddendants, (proprietor9 of a coach> for 
idk^ Aegl%ence of their sefvant, in driving so near the paiH 
oi^'4h€^ v^Hong side of the road, that the plaintiff's horse be- ^ 
coming frightened, and plunging,' came in contact widi die 
coftp^ and broke his leg; and it was said by Rook, J. <^ The 
fatirof theroad is founded in good sense, and was matter b¥^ 
puUiecoBYenience, but could not b^ carried sofo, aMfifte^' 
fticarriage was in idl cases bound to keep e^fciactly to the Icift. 
Ha to«k tbe^ruleof law to be; that if a caxriajge, coming ih 

-^ ' ^ any 






. sec 5^3 • Btidmbtof Negl&gence. ^ 

. OB ♦the road/ 4he driver is bound to give t!W 

«» pa^s^ngers notice tiiereof, ad in going under a 

. gateway^' &o. (h) ; and he muftt Ab that to a d\i^ 

ficient extent, to give theoj a» option of proceeding 

• or not ;' otbarwise the jury may consider it ^cfh 
'*'. negligence in the. driver^ as to make his priricipa^ 

• Uable in damages for ,any accident whieh may 
'l)appen. .Where however the injury api{]^€f&rs tio 

have arisea from unforeseen accident o^'misSdr- 
lone, the owners cannot be made responsible, 

• although this is always matter for a jury to decide 
*upon) and will not be presumed •{^/^. It cannp^ 

Mileed^ 



ii, 



any direction^ left sufficieat room for .^y other cvri^gq^^ 
horse, or passenger, on its proper side of the way, it ira0 
sufficient; but that it was evidence for the juiy, tfjihd' 
accident arose from want of that sufficient room ;. lih^4riveat^- 
was not to make experiments.*' . . , . i 

. ; (h) Dudley v. Smith, i Camp. N..P. B» ^6^* Case fiir nei^\ 
gU^nce in the proprietors senraat, in. not iofotrmiiig gix- 
outside passenger of the full extent of the danger in passiiig 
under, a gateway where the coach put up ; and held, << that 
as the evidence showed it to be quite impracHcabk to paw ; 
under, it was not a sufficient warning to sayoalyit waa - 
aajnuard; and as it was usual to carry the other passengers 
into the inn-yard, where indeed the journey terminated, th^ ^ 
Ciiach-owners continued answerable for the negligent act of 
their servants, until the plaintiff was set down at the ufual 
place for passengers to alight/' . 

,^(lj Aston V. Heaven and another, -a Ei^. N. P. R. 53^; ' 
C^e ^aiDst the proprietors of the Salisbury coa^h for 
n^gljlgf^ce ; but as the accident arose from the horses ' 
having taken fright, and no fault was imputable to'l^>' 
dr^verj^ it was heldi^^^ that the owners were not liable ^.tJtsi 

v' . - injunea 



3» Cwoej/mep if PeriOM. [ch. 2.. 

ladeed be laid down as a certain rule^. nor doef 
public convenience require, thai: the driver ig^ 
under all drcunistances, bound to keep pn th^ iefl^ 
or what is considered the proper, >ide of .the road^* 
It is sufficient, that by* using previous qare no 
injury would have arisen, unless occasion^ froan 
unforeseen misfortune, notwitbslonding the danger 
might havie been avoided if the oarjwge h^d been 
on its 4>wn side ^f the road. 

There is no distinctiop between mails and otb^ 
coaches in this respect (m). 

m 
i 

injuries which were sustained, even though the driver was 
on the wrong side of the road, and the accident might not • 
have happened if he had been on the right. side ; for when 
there is no other carriage to interrupt him^ the driver may 
go on what part of the. road he thinks fit.'' 

CmJ White v. Boulton and o|hers, Pealce, N. P. R. 80^ 
said by Ld. Kenyon, <' That whatever doubts might have 
arisen as to the liability ot the postmaster-general for let- 
tefs, yet when these coaches cany passengers the proprie- 
Kn^cpf iSbem areliound to carry them safely and properly.** 
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CHAPTER m. 

CONVEYANCE OF GOODS: AND FIRST, OF THE • 
EXTENT OF LIABILITY AT COMMON LAW, 

f U Hcfmfar U 0fue$'ig Cuitcm oftkc Metdm. 

Jd Y a delivery of goods to be conve3fed for hirft 
to any one who exercises such public employment; . 
** tlie law charges the person so intruisted && w^- 
$ponsible at all events for every injury, arising ii^ 
aoy other way but from the act of God, or of ttt^ 
King's enemies." For though the force \^q f^^, 
so great, as if an irresistible multitude of persons 
• should rob him, he is nevertheless chargeable (a). 

And 

• Co J Said, per Holt, J. in considering the law of tiailments, 
in Coggs V. Bernard, Ld. Raym. 919. vide Dale Vm Hall* 
1 Wils. 181. sup. 

Forward v. Pittard, 1 Term IL 27, case against a conunoa 
carrier for not safdy carrying and delivering goods. The 
goods were hops, burnt whilst in a booth under the defendant's 
care ; and although the fire began 100 yards distant, and 
without any negligence whatever behig proved m die de- 
fenfUmty it was held, ** that lliere were events for which the 
carrier is liable, independent of his contract; a further 
degree of responsibility by the custom of the realm ; for by 
the common law he is in the nature of an insurer ; and as 
the fire arose from some act of man, the carrier is liable ia 
this case, inasmuch as he is liable for inevitable accident.*^ 

Hyde v. Trent and Mersey Navigation Company, 5 T« IL. 
189. sup 
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And this rule, however apparently severe, is so 
established by the policy of the law, for the se- 
curity of all persons, tiie necessity of whose affairs 
obliges them to trust those sorts of persons in the 
course of their dealings; for else these carriers 
might have an opportunity of ruining them by 
fraudulently combihing with thieves, &c. and yet 
doing it in so clandestine a manner as might 
hardly be possible to be discovered. In support 
of the same rule of policy, ^^ every thing is a 
negligence in the carrier or hoyman, &c. from the 
moment he receives the goods into his custody, 
which the law does not excuse ; and to prevent 
collusive litigation, and the necessity of going inta 
circumstances impossible to be unravelled, the 
law always presumes against the carrier, unless 
he shows the injury to have been done by the 
King's enemies, or by such act as could not 
happen by the intervention of man, as storms, 
lightnings, tempests, &c. And the reason why 
these acts only are held not to charge carriers, 
seems to be, that as they are not under the 
control of the contracting party, they ought not 
to affect the contract, inasmuch as he only engages 
against those events which by possibility and due 
diligence he may prevent. These rule% though 
said to be founded in custom, have yet always 
been considered to be of common law (b). 

* 

(h) Said ia affimung the judgment in Rich v. Kneetand 
Hob. x8. 
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§ 2. H&vojar th^ Liability arises by reason of the Rermrd. 

AxoTH£A reason upon which this liability is 
founded, is in respect of the reward (cX and not, 
as some seem to have thought, because he had a 
remedy over against the hundred. The liability 

existed 

CcJ In the time of Henry 8, it appears to have been gene- 
rally holdea '^ that a common carrfer was chargeable in case 
of a toss by robbery only when he had travelled by ways 
dangerous for robbing, or driven by nighty or at any incon- 
venient hour." Doct. & Stud. In the more conunerdal 
reign of Eliz* it was resolved, *^ that if a common carrier be 
rpbbed of the goods delivered to him, he shall answer for 
the value of them, for he hath his hire, and thereby impli- 
citly undertaketh for their safe delivery," Woodlief v* Cur- 
teis, Hil. K. B. 38 £Uz* vide sup. 1 Rol. Abr. 2. Mo. 4Q2. 
Co. Litt. 89. a. and said, by Sir W. Jones, " That the reward 
or hire, which is considered as the reason of the decision in 
Woodlief V. Curteis. makes the carrier liable indeed for or- 
dinary force, but cannot extend to irresistible force ;" th^ 
true ground of that resolution is the public emplo3nment 
exercised by the carrier, and the danger of his combining 
with robbers, to the infinite injury of commerce, and extreme 
ioconvenience of society." Law of Bailments, 102. 

Lane v. Cotton, 1 Salk. 143. per Holt, C* J. 

Gibben «. Pajmiton, 4 'Burr. 2299. Action on the case, 
against a stage-coachman, for money lost in the conveyance; 
but as there was an acknowledged usage, and a special 
notice as to the price to be paid for the carriage of money, 
and the plaintiff had been guilty of a fraud upon the carrier 
by concealing that it was money ; it was held that such frau- 
dulent concealment excused the carrier : " The true princi- 
ple of a carrier's being answerable, is the reward." So, in 
Sir J. Tyly & al. v. Morrice, Carth. 485, Case against a 
carrierforthe loss of two bags, said to contain 200 /.whereon 
a per^Centage had been charged for the carriage and extra- 

D ordinary 
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existed at common law long before that remedy 
was given by the Statute of Winton ; and many 
cases were so decided previous thereto, on the 
ground of the reasonable premium to which he 
was entitled, and which at that time served as a , 
criterion of the extent of such liability. Hence 
in cases where the value of the goods delivered * 
to him was fraud ulently/concealed, or tnisrepre- * 
sented, it was considered that as his warranty and 
insurance were in respect of the reward, and that 
the reward ought to be proportioned to the risk 
incurred, such fraud and concealment annulled 
the contract altogether, and relieved the carrier. 

§ 3« Htm far the LiaUUty arises by his being an Insurer. 

A CARiiiEH is also considered in the nature of an 
Insurer Y^^, wherein he differs from any other 
common bailee, who only engages to take the 
same care of the goods that he does of his own, 
or to use ordinary care (f). The exercise of such 
a public employment is a tacit acknowledgment 

of 

ordinary risk to that amount only; and held, that th6 
carrier should answer for no more, because his particular 
undertaking extended ^o farther, and his reward was ooly 
^yxmd that sum; and << it is the reward that makes the carrier 
answerable, and since the plaintifis have taken that course to 
defraud the carrier of his reward, they have thereby barred 
themselves of that remedy which is founded only on the 
reward." 

(eX Forward v. Pittard, i T. R. 33. 

Cf) As to the degrees of responsibility <^ different 
bailees for hire in general, vide Sir W. Jones' Law of Bail- 
ments, and the judgment of C. J. Holt in Coggs v. Barnard. 
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of all the duties belonging to that character : 
and upon this ground of being ah Insurer he lias 
been declared fo be answerable even for inevitable 
accident. 

But upon the same principle he is not com- 
pellable to incur an efXtraOrdinary hazard without 
a proportionate premium : " If he make a greater 
warranty and insurance he uill take greater care, 
use more caution, and be' at the expense of more 
guards, or other methods of security, and there- 
fore he ought in reasoa and justice to have a 
greater reward (g)^^ 

And as fraud, or concealment of the real 
extent of the risk to be run,, will annul the obli- 

■ 

gation, so also if the carrier be prevented by artful 
misrepresentation from expressly proposing a cau- 
tion against such an undertaking on his part, it 
will be as much a ground for exempting him 
against the consequences, as if he had directly 
inquired of the contents, and stipulated for a 
premium according to the declared value. 

J 4* Hotu far the Liability arises from the Terms of his 

Contract 9 expressed or implied*, 

The liability of the carrier at common law was 
so fer simple in its maxims, and although in some 
cases it appeared harsh and oppressive upon an 
individual, yet was founded on the strongest 
principles of public expediency, and afforded the 
best rules, because the most easy to be compre- 
hended by tlie public. The one party was there- 
by 

(g) Gibbon u. Pcynton, 4 Burr. 2299. !:il]J)r. 

D 2 



36 Conveyance ^ Goods : [ch. 3, 

by defended against all positive * undertakings 
bottomed in fraud, and the other secured 
against the consequences of direct negligence, or 
equivocal honesty. .But* the recent innovations 
having in a great measure destroyed the simplicity 
and certainty of those regulations, and rendered 
the liability of the carrier in each particular case 
a mere question of contract, and that often of 
very doubtful constiucftion, it will b^ proper to 
consider, what general obligations are still thrown 
upon the carrier at comnion law, independent of 
the effect of such restrictive notices, and how far 
his responsibility is ^till to be governed by the 
nature of the undertaking, before we come to the 
construction of the particular tenns which he 
may have imposed upon the public by such 
notices, and so reduced his public duty merely to 
the obligation of a special undertaking. 

The Law has indeed always recognised the exis- 
tence of a contract (h)^ whilst it has at the same 
time declared the obligation of the carrier to be a 
public duty, by allowing the plaintiff to vary the 
form of his action according to the circumstances 
of the case, and for the greater convenience of the 
- party 

(h) The principal cases in which it has been considered 
as an action arising ex contractu are Boson v. Sandford, 
i Salk. 440. & Carth. 58. Buddie v. Wilson, 6 Term R. 369. 
Powel v, Layton, 2 New. 369, & in Hambly v. Trott, Cowp. 
375 ; those where it has been supposed to be founded in 
tort, Govett v. Radnidge, 3 East R. 63. Parry v. Hunwick, 
^ Holdwin r. Ibbetson, cited 6 Term R. 371. Dickon v. 
Clifton, 2 Wilson, 319; and said to be in either, in Dale ». 
Hall, 1 Wils 282*. 
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party injured. * But it has in all cases endeavoured 
to prevqpt thje carrier from exempting himself 
from the resposibility attached, to the character of 
iai public servant "by &ny self-constituted arbitrary 
conditions. The permitting him to be charged in 
contract ds well as in tort is founded on a clear 
prin^ciple of mutual equity ; that there should be 
a consideration adequate to the risk on the one 
side, and due precaution and diligence exerted on 
the other. *A principal obligation implied will 
therefore in every case, and under every modifi- 
cation of the contract be, that, as he is a bailee 
for reward, he shall be chargeable, as far as the 
nature of the thing puts.it in his power, to perforni 
the tru^t ; and so far he will be liable for slight 
negligence in the custody and conveyance of 
goods comrtiitted to him. 

So it will be an implied term of the contract, 

^ that he provide proper carriages . or vessels, in 
all respects adequate to the purpose : and the 

. law presumes a promise to that effect without any 
actual proof fi^ : still however those means w ould 

be 

(i) Ljon V. Mells"; 5 East R. 428. Assumpsit against a 
lighterman for the amount of damage done to yam by 
leakage ; the defendants having by public notice declared 
that they would not be answerable for any damage unless 
arising from the want of ordinary care in the master or 
marmefs, and then only as f^ as 10 per Cent. The Court, 
avoiding, the question as to the validity of the notice, held, 
that the circumstances of the case did not bring the plaititiff^s 
loss within such agreement; "for in every contract for carriage 
of goods for hire, it is a term of the contract on the part of 

D 3 the 



38 Conveyance €f: Goods. ^ . [ch. 3. 

be deemed sufficient, whichj witHout apy extra- 
ordinary accident, will probably perform the 
journey f^J. ' • 

So also where the, General terms of his under- 
taking imply a delivery to the consignee, and are 
directed accordingly, he will nbfe' be allowed to 
absolve himself from that* .dpty, by any custom 
which may not be mutually known C/J. 

And he still continues 'liable to answer for the 
consequences of gross negUgehce op misfeazance ; 
no stipulation carf ever exempt him from this 
responsibility (m). 

V 

• • • 

the carrier or lighterman, that his vessel is fit and tight for 
the purpose or employment for' which he offers and holds it 
forth to the public. It is the very foundation and immediate 
substratum of the contract that- it is so ; the law. presumes a 
promise to that effect on the part of the carrier, withouiany 
actual proof, and every reason of sound policy and public 
convenience requires it should be so." • 

(kj Amies v. Stevens, i Str. 128. Case against a hoyman ' . 
for damage of good^ occasioned by the sinking of his hoy ...... 

by a sudden gust of wind in coming through a bridge ; and . 
notwithstanding it was in evidence, that if the hoy had been • 
- in better condition, it would not have sunk with the stroke. 
it had received, or if the defendant had been more careful, 

« 

yet it was held, that although defendant might have been • • 
liable for negligence if he had ventured to shoot the bridge 
when the general bent of the weather was tempestuous, yet 
this being a sudden gust of wind had entirdy altered the case; 
" and no carrier is obliged to have a new carriage for every 
journey. It is sufficient if he provides one which, without 
any extraordinary accident (such as this wasX will probably 
perform the journey." 

ClJ Warden 13. Mourillyan, a Esp. N. P. R, 893, supr. 

(mj Beck v. Evans, 16 East R, 244 ^ Levi v. Water- 
house, 1 Price Ex. C. 280. infra* 
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CHAPTER IV. 

LJABIIITY — HOW flESTEAINED BY THE ACT 
•OF PARTIES, 0» OTHERWISE. 

. .. 
§ 1. JBff public Notices. 

We come now to .consider how far this common 

# 

law liability may be'rei^trained by a mutual contract^ 
expressed generally on the ohe part, by a publrq 
notice, and implied on the other by a supposed 
tacit acquieiacence in tjie terms of such notice ; in 
which it is most material to consider how such 
notices are to be construed. 

However just and reasonable it maybe that the 
carrier should insure tlie goods at all events^ with- 
out which there could be no public security, it is 
equally reasonable that he should in cases of ex-^ 
traordinary risk have the power of contracting upon 
extraordinary terms. If the rules of commercial 
•policy impose upon him the responsibilities of an 
Insurer, his reward ought, we have seen, in every 
case, to correspond witli the greatier warranty 
undertaken, and additional precautions necessary 
to be provided by him (a). Wherever therefore 
the owi^er of the goods has been guilty of a fraudu- 
lent 

(a J Gibbon v. Paynton, 4 Burr. 2301, supr. 

Nicholson v. Willui, 5 East R. 51 3. Case against the pro-* 
prietors of a mail, for goods which had been booked to be sent 
by such mail, but were carelessly sent by a heavy coach, and 

D 4 thereby 
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lent representation, such fraud has been held to 
excuse the carrier. This firaud may be effected 
either by withholding the true contents when de» 
manded, concealing it in part, or in not commu- 
nicating it when the carrier has publicly givfen 
notice that he will not take charge of goods of a 
certain value, unless an extraordinary premium be 
paid for them. 

The favour, w-hich the courts have always shown 
to carriers, in relieving them where any circum- 
stances of a fraudulent nature have appeared, has 
perhaps induced the latter to limit their responsibi- 
lity in all cases where the goods are beyond a certain 

value : 

thereby lost ; and it was held, that the fact of booking the goods 
for a different coach, and the subsequent non-delivery, could 
amount to no more than a negligent discharge of duty in 
iheir character of carriers ; and, per Ld. EUenborough, 
« considering the length of time during whieh, and the 
extent and universality in which the practice of making such 
special acceptances of goods for carriage by land and 
water, has now prevailed in this kingdom, under the obser- 
vation, and with tlie allowance of courts of justice, and 
with the sanction also and countenance of the legislature 
itself, which is known to have rejected a bill for the purpose 
of narrowing the carrier's responsibility in certain cases, on 
the grounds of such a mea&ure being unnecessary, inasmuch 
as the carriers were deemed fully competent to limit their 
own responsibility in all cases by special contract ; con- 
sidering also, that there is no case to be met with in th0 
books, in which the right of a carrier thus to limit by special 
contract his own responsibDity, has ever been by express 
decision denied ; we cannot do otherwise than sustain such 
rig^t in the present instance, however liable to' ahus^ and 
productive of inconvenience it may be" ' 
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value: and thus the being allowed to make a 
special contract in some justifiable cases, has 
established itselt into a pretence for exempting 
themselves from the common law liability, without 
"an advanced price, in almost all others. For as 
there are but very few parcels, &c. in comparison^ 
of a value below the limit which carriers have 
fixed as the extent of their responsibility, it will 
appear that, except in their being compellable to 
take .the charge of goods as public servants, and 
the form of action against them grounded on such 
a relation, whkh an injured party has it still in 
his power to adapt according to circumstances ; 
po part of the securities or easy remedies con- 
^templated by the ancient common law for the 
greater facilities of commercial intercourse, at 
present remain, wherever the value of the goods 
falls within the effect of these ^notices. Whilst 
therefore the power of fixing the additional pre- 
mium on valuable goods is usurped by such-ar- 
hitrary and interested parties, and the general 
inclination of tlTe public to avoid subjecting them- 
selves to extortion, and a . cons^^quent general 
ncfglect to give tlie notice required, continues; 
carriers, ijistead of being what they were originally 
intended, useful and faithful subsidiaries to public 
commerce, prove only arbitrary extortioners, and 
s.uccessful evaders of the common law policy. 
If the Legislature has not llitherto sufficiently 
interlered (of which we shall hereafter inquire), 
the present system, offensive as it certainly is to 
the public^ and injurious to conunerce, can only 

be 
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be remedied or removed by the adoption and legal 
enforcement of some gradual scale of price, pro- 
portionate to the value or bulk of the articles ; and 
thereby control, if not altogether deprive carriers 
of the power they have hitherto assumed. 

§ 2. Haoi suck Naticet to he construed* 

But this dereliction of public duty has act 
been always successfully effected, the courts having 
afforded every relief in their power, by construing 
such notices most strictly in the language, and 
requiring as equally strict a proof of the publicity to 
be given them. Whenever they have been com- 
pelled to admit the carrier to be a contracting party, 
they have at the same time obliged him to a strict 
proof of his having complied with every condition 
incident to such special undertaking. 

Hence it has 'been determined that the notice 
in the office ought to be written in such large 
characters, that no person delivering goods there 
can fail to read it without gross negligence ; and 
that if the carrier s servant receives goods at a dis- 
tance from such office, the special terms on' which 
the proprietors take charge of them ought to be 
communicated by some other medium, as by public 

advertisements, printed hand-bills, &c. (b). 

So 

. (h) Clayton v. Hunt> 3 Camp. 27. Action against a 
carrier for the loss of a box of wearing aj^rel to be carried 
from Oxford to London, which had been delivered to a 
servant of the defendant, who went round the town to 
collect goods, &c. A printed bill was stuck up in the office 
where the businefis was transacted, and cards of a similar 

09 ' purport 
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So also it will be intended, tliat whatever notice 
is thus circulated by his authority, will so far dis- 
pense with any notice in the office, as to afford 
a presumption that the statement circulated 
contains the whole of the limitations intended 
by the carrier to be put upon his common law 
liability (c). 

So also before he will be allowed to limit that 

responsibility, he will be bound to take care that 

every one who usually employs him is bonajide and 
fully informed of the limitations to be imposed. 

For 

purport had been circulated, together with advertisements 
in the Oxford newspapers, but no notice was affixed on the 
cart, and there was no evidence that the plaintiff had ever 
seen any of the notices, and the carrier was held not to be 
discharged from his liability ;• upon motion for a new trial, 
it was refused by the Court, saying, " that the notice in the 
office ought to be in such large characters that no person 
delivering goods there can fail to read it without gross 
negligence ; and that if a carrier's servant receives goods at 
a distance from the office, the special terms on which he 
deals ought to be communicated through some other 
mediunu" 

(c) Cobden v. Bolton, 2 Camp. 108. Case against the 
proprietor of a coach, to recover the value of a broach and 
ring sent by his coach ; to meet which, evidence was given 
by an examined copy of a board fixed in the office, stating, 
that the coach-owners, &c. wouM not be liable for jewels, &c. 
however small the value, unless notice was given and paid for 
as such ; but it was proved that in tJie printed hand-bill circu- 
lated by the defendant, it was only said generally that " they 
would not be answerable for more than 5^. unless, &c" and, 
per Lord Ellenbofough, " The printed papers in circulation 
dispensed with any necessity to attend to the notice in the 
office. I have a right to presume that what is circulated by 

his 
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Fbr that knowledge will not be inferred, particu- 
larly where such a notice calls the attention of the 
public to every thing attractive, but endeavours 
to conceal whatever may be calculated to repel 
> customers; as being printed in a much smaller 
character, &c. (d). 

And in all such cases the advertisements, hand- 
bills, &c. have been considered circumstances 
proper to be left to a Jury. 

But on the other hand, where the terms of such 
a contract have been recognized by both parti6sj 

the 

his authority contains the whole^of the limitations he intends 
to put on his common law responsibility as a carrier, and 
jgives a full statement of the special contract into which he 
enters with his customers." The goods being under 5 ZL 
value, the loss was the only point for the Jury. 

fc^jButler V. Heane, 2 Camp. 41 5. Case against a carrier to 
recover the value of a trunk, which was to have been carried 
from Cheltenham to London. At[the latter place a board was 
fixed in the office, giving the usual notice, but at the former 
place, where it had been delivered, the only mode of pub- 
lishing this notice was by a hand-bill, stating in a large print 
the advantages of sending by this waggon, but the notice in 
a very small character at the bottom. And, per Lord Ellen- 
borough, ^' This is not sufficient evidence of a special con- 
tract to limit the defendant's common law liability. The jury 
ought to believe that the plaintiff, or his agent, at the time ' 
of delivery, saw, or had ample means of seeing, the terms 
oil which the defendant carries on his business. . How can ' 
this be inferred from a bill nailed on the door which called 
the attention to every thing attractive, and concealed what 
was calculated to repel customers. If a carrier is to be 
allowed to limit his responsibility, he must take care that 
every one who deals with him is fully informed of the limita. 
to which he confines it." 
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the Courts have held themselves bound to support 
such special undertakings (e). And although 
it should not be strictly brought home to the 
pluintifT, that he had a clear certain knowledge of 
the defendant's terms of contract, yet where it is 
highly probable that he must have known them» 
or if he appears conscious from other circum- 
stances of such a course of dealing, he cannot 
recover if he has neglected to comply therewith, 
or if he has in any other way concealed or mis- 
represented the value (f). 

Had carriers, by a general consent, adopted one 
certain approved legal form of notice, to vary their 
responsibility in extraordinary cases, few rules of 
construction would have been necessary, and few 
difficulties could have arisen in determining when 
the circumstances of any case came within those 
general rules of exception; As carriers have however 
in general adopted each a peculiar form of notice, 
the cases have been decided in reference only to, 
and upon a construction of such particular notices. 
Hence it seldom happens that one case affords 

a parallel 

fej Nicholson v. Willan, 5 East R. 507, supr. 

Cf) Clay V. Willan, 1 H. Bl. 398. The defendants were 
proprietors of a stage-coach, by which the plaintiff sent a 
quantity of light guineas, from Wakefield to London ; two 
shillings for the carriage, and two-pence for booking, were 
paid at the time of delivery. But it being proved, that the 
person by whom the plaintiff sent the parcel to the inn, 
knew of the usual terms, and had not discovered the con- 
tents of the parcel, nor paid for them as valuables, the 
(plaintiff was nonsuited; and the rule for setting it aside 
discharged for the reasons in the text. 
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a parallel or precedent ,for another, which may 
arise upon a differently-worded limitation. The 
easiest mode therefore of comprehending their 
nature and effect, and deriving any certain ground 
of decision from them, will be by comparing the 
several notices; upon which the Courts have been 
hitherto called upon to decide. ' 

In the case where the terms of the notice were, 
*' valuable goods will noi be accounted for, if lost, 
of more tha0 five pounds value, unless entered as 
such, and one penny insurance for each pound 
value paid on delivery to, &c."; the court held, that 
the tenour of .these printed conditions seemed to 
be, that the defendants were not liable to any 
extent unless the parcel had been entered and 
paid for as valuable ; and the plaintiffs neither ' 
recovered to the extent of five pounds, nor yet 
the price paid for carriage and booking (g) . 

Where the advertisementwas, " that the carrier 
would not be answerable for any goods committed 
to his care above the value of twenty pounds, 
unless he was paid in proportion to the risk," his 
liability to that extent was held to be admitted, 
and he was allowed to pay that sum into court f A J. 

Where the notice purported, " that the proprie- 
tors would not be responsible for more than five 
pounds, unless booked and paid for accordin^y \^ 
it was held, that the payment of that sum into 

court 

' Cg) Clay V. Willan, l H. Bl. 298. Vide also Button &: 
ux. V. Bolton, there cited, & snpr. 
(h) Yate 17. Willan, ^ Eftst. R. n8, infr. 



sec. 3.] Haw Notices construed. 47 

court was to be considered an admission of the 
contract to be liable to that extent (i) . 

Where the general notice was, V The proprietors 
will not be accountable for any parcels, &c. of more 
value than five pounds, unless entered 3.3 such, 
and paid for accordingly;" it was, held, that the 
jplaintiff under the terms of such s^y^ontract was 
not entitled to recover any thing, the goods being 
above that value (^A:^.* 

Where the notice was conceived in the following 
terms, ." Take notice, that the proprietors; &c. at 
• this office, will .not be accountable, &c. for any 
. jgbods, OF any package whatever, if lost or 
•damaged, above the value of. five pounds, unless 
insured and paid for, &c." The Court said, 
" they could not help giving effect to those terms 
in the notice, by which, inasnjuch as thq goods in 
question were above the value of five pounds, and 
not insured, or paid for at the time of tile delivery, 
the defendants could not be held accountable at 
«//." And the verdict even for five pounds was 
set aside, and a nonsuit entered (I). But 

Where the terms of the notice were, " Take 
notice, that no more than five pounds will be ac- 
counted for, for any goods or parcels delivered at^ 
this office, unless entered as such, and- paid for 
accordingly," the plaintiff was allowed to retain 

his 

(i) Izett V. Mountain, 4 East. R.'37i. 

(k) Nicholson and another, v. Willan and another, 5^ East. 
507, supr. 

. (Ij Clarke v. Grey smd others, 6 East, 564^ supr« 2 Smith 
622. 
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his verdict for £ve pounds, as a limited amount of 
damages recovemble by him under the conditiaq^; 
of.tbtsconti?act.. ' . .^. 

Erom* the, strict construction put by the Courts, 
on thesct several notices, it appears, that whilsti 
they have endeavoured to uphold the commpp) 
law liability. o£ the carrier, they have yet^ren^ 
efficacy to tbd* limitations of such eon tracts, wheii- 
erer^they could &irly be set up, and* appear to 
have . been recognised and acted upon by each^ 
pwty. - 

§ 3. When Notices waived. 

There are some instances where the subse/ . 
quent conduct of the carrier has been considered' 
to be a waiver of thos^ qbaditions by which he' 
has endeavoured to limit the extent of his respon- 
sibility; as, 

When he carries the goods beyond the place 
to which they were* consigned, and when 'he 
mighj^^ and, by the implied conditions of* deli- 
very, ought to have delivered them ; and the loss 
accrues during such ulterior conveyance, arid sii 
put of the line pf the original undertaking f^w^ I 

Cm) fellis V. Turner, 1 T. R. 531. Action on tlie Cai^, 
to recover for goods damaged by the non-dcliver^ at thdf 
place to which the master of the vessel had expressly und^ri^ 
taken to leave ihem. The vessel traded from ttuB to 
(jrainsborough, and took in lading for Stockwitli,' kxi rdkif- 
mediate place, which was the place of deliteijr in* the 
principal case : the vessel reached Stockwifh In' iitffety, ailj 
might have delivered the plaintiff's goods tnere,''l)\it toW 
master of ibe vessel finding it' inconvenieiit, 'Aid nbt*Q^l?t%l^ 

the 
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So 9IS0 npon the principle by which these nedces 
Ittre been supported ; m. that the carrier shall 
not incur a risk, with the extent of which he is 
not fidly acquainted/ a notice has been hdd not 
to protect the carrier in cases Where that prin- 
ciple cannot apply. 

' The notice; although in its terms made, and 
perhaps meant, to extend to every description of 
goods, cannot be indefinite, but mlist, it is said, 
*be cohstrued only with reference to the subject 
matter, and applied to such cases only, where the 
party undet^taking has no other means of knowing 

' of what nature or value the goods may be, but 
.that which the law of contract affords him, in 
requiring a hmh Jide representation to be made at 
the time of delivery. When therefore the bulk, or 
evident quality of the goods, sufficiently notifies 
the value,* and corresponding risk, it is clear, and 
has been decided, thiit the principle of exemption 

; cannot apply f« J . 

• . . • Hence 

' the wliole, but proeeeded witb the rest in the yessel, on her 
foyft^, which sunk before her arrival at Gainsborough; 
it was held, ^^ that^ having had an opportunity of delivering 
the goods in safety, the defendants were, at all events, liable, 
^nd, although the loss happened in consequence of the nns- 

. Qonduct of the defendant's servant, the superiors are answer- 
able for it upon their contract." 

(n) Beck v. Evans, 16 East R. 244, and 3 Camp. 267. 
ActiMi on the case, against defendants, common carriers, 
f»r SQ negligently carrying a cask of brandy, that the 
peeter part was lost. It appeared, that the waggcmer was 
infomed of the cask leakbg, but never took any step to 
pievimt it, although he stopped several hours at Birming- 

E ^ ham, 
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Hence the distinction b»s been' drawn, that 
ivbere the Yalue.is obvibaa, carries are not eicenipt- 
ed from their common kwliabiKly by theconoignar & 
neglect to. Comply with tbe'tetm&of any notica. 
The caorrier on receiying the* goods being awans o^ 
the risk/ may and ought to make bis dttiaand c& 
extra premium ; and the not doing $a is a waiver 



t . 
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hfi^y, aAd otber places, and onl^^^jooli the cask out vhea* 
he had other parcels to deliver. The principal ground of 
defence wks, a noticd in- these tevms, ** The proprietors of 
the Londoi^ at^ Slalop waggons, giv# ^his puMid notice, . 
llBt tksy will nob be answif rable for cash^ Arc< ^c« tr anj^ *' 
ofher gO^dSf ^ tishat naUtre or^ kind iogvery £^Qve the vcUqq 
of jive pounds, Jf lo^t« stolen^ or damaged^ ifnles^ a special 
Agreement Is mad^, and an a4equate premium paid, over 
and abdve the common carriage, &c. And it was safa, p^ • 
L^&lfatMc, J. ^ Ths exempticm df oaj^Mssflroiii g«n6r^ lUbhi '. * 
lit^Ti by roasQii ^ notice^ 'of iiiii ^prt, k^ be^HsarrieA Kr. . 
tije utpabs^. ejftent, and.camwjt he ^Upportjed an qpy^othe» '* • , 
ground .than tliis, tJiat* they ;shall not be held liable tb a*, ; 
large angiount wben they, only get a sma^l reward Tor the/ ; •'.' 
carriage, . They are 'therefore exempted' .frbfti liability, '• / 
when the goods a^e e^ a mucli larger, v^lue than«, fr^m a* • . 
knawl^dge' of th^ir bulk or quality, .tkey oould 'probably 
guess them'tobe» Buj^ that oai\]aot .apply to goods of a 
largQ bulk and kpown. quality, where the value mu^t ,b9. 
obvious^** Upon tl^ other ground of a mis-directioB, that 
tl^e carrier cannot stipi)late for exemption from the coase* . 
quences of his own raisfeazanc€,.it was said, per Lord EUc^ib- 
borpugh, ^^ If ^e|ods are confided to him, and it is p^oved*^ • 
that he has misconducted himself, .in not perfonnii\g a> duty . . 
which, by his servant, he wa^ boiuid to perform; that is such 
a inis^aazaQce ^s, if the goods thereby becon^e dap^^eq^ 

hjs notice will not proitect him from *\ 

Sed* vid, t^yi v, Waterhbuse, i Pric^ Ex. fc. aSi^ 
^ppendi:!^. 
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of the oondition reserved of making an ettra . 

cbcirge onr such good& And' there is little doubt, 
* thattba great price usually paid for the; carriage 

of such bulky goods would always be coosidered 
- ' to* lackide an extraordinary * premium, propor* 
. •tionate to the greater care necessary to be used/ 
/ , and risk to be eficountei;ed. 

So the words glass^ 8cc.*(o) written on any 

package, has been deemed a sufficient notification • 

of the risk, and throws the burthen on the carrier 

ft 

; * qf showing a demand made of an extra pjnce, as 
a condition precedent to his undertaj&ing the 
' charge ; or the neglect to make siich demand wilt 
be considered a waiver of any further condition to 
be performed by the consignor, as agent of and 
£p|: the person bringing the action. 
• Rit where a carrier might protect himself by 
a continuing notice fj&J, his.having neglected so to 
do in some instancei^ will not be considered a 

■ * * g 

general waiver of a special acceptance. 

(^p^, AyiUon V. Freeman/ 3 Camp. 52^. Action against a 
carrier, ibr negligence in conveying a looking-j;lass. The 
packing-case was marked gk^ ; and, on delivering it, the 
. bpok-keeper was informed of its value, and desired tQ 
charge wh^t be pleased for it, but •only sixpence booking - 
was pai4« And the defence was, that the notice required 
' 9^h arti^le^ to be paid for as such whep delivered ; but 
b^I^dj ^^ thatj as t|ie bppk-keeper knew the value, and was de« 
•iieed t9 QhiMTge wh^t he i^^as^, the p^yment'of the money 
^^rs^ dispefiiBed with, ta\d the notice was unavailing." 

fpj Evaas and another v. Soule, 2 Maule Se Selw. i. 
t!iqp,«gftiQ8l a ew:^ by water,, from Bristol ta Worcester, 

E 2 for 
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• « 

' 'As Water carriers are equally liable WiAflaiid 
(fArrrefs for every loss by robbery or otherwise f^y^, 
thfeir responsibility wouW te nnieh more exterf- 
rfVe,'^'ahd liik *Trt6re hazardbus, from thegreafer. • 
fyeility^'hich'tlieil-^irticfcilai' sitoAtioii affords fbt 

. * tt'fc'acTOry ^ arid fralid "in the persons' they b^es- 

n:W/-. ', t U-. . ^. ^ • I 'Partly 

ftp* segUgmtly P^irypg «wgw ; the y^»A hjurmg 8ud4^)( • 
sji^fuiigaileak^ wheceby she sunk, withput apj Deg^i^i^ce of 
the defendant or his servants; and helcf, that a notice , 
(ddvertising tiie Public, that goods shipped on boarcL diyir 
vessels, continued at the risk of iBmq ovvuers^ utilM^^llic^ 
U»Bs*or damage should arise from the actual default of the 
master, or mariners, employed by them,) was still operative^ 
wh^st it continued hanging op hi tiHe offi<^ $ and did riot estop . 
iHm'iii flktm^, although he might on fdmmr oooaed«a«4a^ 
earelessly settled accouMs, litfiking an aftoWanee* ^ib» 
^ftiiMag^y orwheft he might tliSnk^hiit ^imt tt^^Yi^kntXfhsA 
taken' placef. ' •'''••.- -..j, ,>.i mi'j.j 

* Cq) l^oprietots of the Trent navigation to! U'Wodd, ii 
E6p. N. P. R. i 2^. To recover damages'for g^dody of ttefisWfl- 
ants, uhflerdaken 6y Piaihtiffs id be fcarried'fVdiri HJiirtt 
Gainsborough, the vessel' being sunk by strikid^ slgaiAiit'iE^ 
fenchor in the river, to which no buoy hadbietti fcrtldltd' ^iV6 
notice of the dahger. And it t^^as held, " thact th6¥e Hfeing ikh ■ 
case which made any distinction betwe^en a Idnd ^d^^b^ 
fearritir,' and this injury arising ' frbm the^ n^gKgetit?(i^"<lP'^ 
private mail, if this s6rt of ne^ig^etice%ei'et6 ^xfti^^tfcfe 
carriet, -Mifenfeveir he finds i^at arf aetid^ Ha^ h^pehe9^<> 
jfood^, iPrtmi 1^ thiscondttct of a third'^er6oA;'hte'\*Vrti» gf^fe 
'h itnseif tio farth^ troublfe febotit thd refco very 'bf thlfin'? 'aildi 
aTthoii^h' thistni^t be a sea voyage/and ItV^fe^sdir^ 
insure, thfe merrfiant is ikbt bbuttd'^b iteure;^rid^'aoili't!illit 
'fafy'the obligation/' 
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sarily employ, if .they were liable absolutelyj and 
to the full extent of 'the value of the goodfe. In- • 
d§pen4eQt of this consideration, they j^y^ / no 
remedy i^gainst.^he acts of pirs^t^^ .^9..ia3. ^^t^d 
carriers have lagwnst those jo^ y^Q}f)h/^^,j^y w 
action, against the hundred. . ,B# Ji^^RfM^l^f ^^ 
tljey have the'choict?, apd. appoijQ(lp>efl)^#£/^^j]^iri 
servants,, they ought in some d^grRfi^ tpj^Ji^^^P^ 
coimtable fot their conduct, and. to the extent 
which they themselves have trusted these persons 
Mnth(r); a. degree of responsibihty, which it tsf 
supposed; may insure to- their bailbrs' thttt or'^- 
dinar^r care which a. prudent man twoyld take in 
choosing his .servants..,, . , h ^^. i- ■.■.,■•''■. ■■'. - > ,/ 

utbA 
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If 



'; iM Tbftfuti»ecti<A.<rf'jJ6.G^p.,lUtjE^(86>t^ftats,,?'j3li«^ 
no peraoo^iCMr.-pdrociM,) whf^>i$i ace, orr^lifeaU heiifwneiy oi' 
<>wnero :qC;<«II^ «bip or ivofael,, ebaU be sut)(j<dqt or. jyi^blo^ i(9 
tmmetv{or> qk mike •good^ to any one of more persoi^yoor 
persons, any loss or damage by reason of any em))^3^§« 
meplj, 'jf cret^g, pr making;, away with, by tl^p na^ster or 
ro^jj^ra^Qr a^y of., them,, of ^y* gold, ^Ivei^' 4iaraon4^. 
l^^fi)M Fepious stones, or othe^ gpod^ or meychandi^ . 

• ^hj9ff,^ froip and aft^r the d^y, &c. shall .be shipped,; take^^' 
l^f,ov^^ 9p board.any ship or vessel, beyond the value ^f 
^e ship aiC^^ fteight ; or for any act, matter or thing, 

^WSSin^^ff^^^^^p d9»e, occasioned, or incurred jBroxp 
gsi^a^ .lj^e^s^'d,>,c» pj tlie said master or mariners, or aiiy 
4jfttfy<Bm,^withoi^ the privity or knowledge of such owne^.w: 
:<j|i^j^8^j^ja^^,til^ v^lue of Ae ship or ves8^, witi a|l 
4W5 WPiW^WW?«» .w4'the fiall amount. of tljie fre^ghi d^, 
MsP?t^&m^'-^^^ fpi:)Wd during tbe voyage.", Si^qb yaJiu|B 
^fih^.«%^v|jre4.,by^biU ii3|.equity^ i^nd toj^edi^tribut^ 

Mi^g^^^WJ^ BW?^^ ^^ ^e^ jre^^ctiv^ low« or 
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The Stat 7 Geo. IL. enlarged by 26 G^o. III. 
c. £6^ therefore enacts, " That the owners shall 
not- be liable for more than the value of the ship 
lind freight^ in any case 6f loss arising irom the 
fraud, ^mbezzletnent,' or treachery, of the master 
, or mariners f 5)." ' • ^ ' 

dams^es. .Apd by $ 2, it is declared, <' ^at the q^raers shall 
* not be' liabl^ to axiswer for loss or ^amage, pcoasioned by 
fhre tJi^boerd th^ fillip." And by ^ 3, " That they sh^l not 
be Habldta answer for loss or damage, happening to any gold, 
i^ver, diamonds, jewels, watches, or prec|ou^ stone^ , which 
may have been shipped on .board, by reason of robbeiy, 
embezzlement, &c.* unless the shipper thereof insert in bis 
* bill^ o*f l^ng, or otherwise declare in writing to the master, 
&cl the true nature, ^quality, and value of suc^ articles.** 

(^) Sutton t^ IMUtchell, 1 Term Il< 18, * Action a^inst 
^|ie.owQ6F of ^' ship, to recover the value of a quanjtit^ o( 
dpUars, which were taken, by force, fr^m on board by fresh- 
water pirates, whilst at anchor in tbe TTiames. Evidence. 
. ,wa;s offered, that one of the mariners was accessory ia the 
robbery, by giving information ; and held, that, thoi^ in 
order to exculpate the owner, it ^hould appear, th^t on^ of 
tkQ mfurixiers was actually concerned in the robbery, yet that- 
^e words of the act are large enough to take in«this mat- 
ter. << The act is as strong as possible, and was meant -to ^ 
protect the owner against all 'treachery irk the master or 
\ ^jtariners; it meant tp relieve the o.wners. of ship^ ,^om 
hardship!^, and to encourage them at the same. time, saying, 
. that so far as you have trusted the master and mariners 
yourself, so far you shall be answerable, which is *to the 
v^lue 9f the ship g,flid freight." . 
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'VhAT ACTS SHALL BE A DISCHARC'E ' ©"F 

THIS LIABILITY. 

§ 1. Parties own .Acts> 

W E have seen that the real ground of cigptract 
is founded on a reward or ccmsideration propor- 
tionable to the risk and duty to be performed f^l^* 
An essential part of the contract is therefore a 
bon^fide qommunication of the charge to be under- • 
^ tadceo ; that the carrier may be properly apprizjed 
of the extent of the duty imposed upon hvau Upon 
the principle therefore, ex dolo maw non oritur 
, actio^ a party cannot recover where the carrier 
. h43 been, deceived by him ; the liability is deter- 
mined) and the party is deprived by the fraud of 
' that refl^edy, whidi is said to be founded in the. 
reward (^i^. 
/^ t , So where the loss is occasioned by circum- 
M^nces .w)4ch lie' in the care and cognizance of 
the owner, and not of* the carrier, n^ action can, be 
\inaintairicdvagainHt the latter (^c J; for such duty 
IS in the natufeof^ condition precedent. ' 
• . t , . . . So 

(a) Gibbon v* Fa3aiton, 4 ^^- ^^993 8upr.*and the cases 
there cited. 

. (b) Tyly w, Morrice, Carth. 485, iupr. 

, * (cj Whslley v. Wiray, 3 Esp. N- P. R, 74^ • Assumpsit 
. a^aiiifit a Ugfateriuui for damage done to rice by not hciuf^ 

B 4 . • duly 
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tSoff the tontTftct was made uitdar sueiiicxrciiin*') 
sunices, dKiBting'Wtiie-time,' asi]m6tniec)ns&rit<fii 
be 'tbUeailo have included b-talft sdfuilatiodlUa-'' 
the iput^'^wbld not be conudered & 'oniniKn'i 
CDrri^f, -mthaMt whicb ao teasoneble man. wAiMj. 
bi^ tindertakeh ^rth« fcmivsyaacev he-cqiMioti' 
b«'hMid8 Iiablehi'thatch»racter(^rf> . ; i- 

t,As tiifi law chpriges up one witii defopli wbere^ 
tluii act is co^npulsory, ao that \^eve 9^oppt. 

. .... . . ., . M. 

iaiylBoioif but it «ppeaEiBg,'t}|at.pi«nb)w t9 >^ b^fiS, 
loijfdfd, it >ra> necessary ta obtsm a pennissioR froip th^ 
custom-house; held, " that as the obtaining such pennit was 
DO part of the lighterman's duty, but father of the' plaintiff 'a- 
custom-house agent; the plt^ntiff could not rely on the 
general liability of the de^daht, withbut proving that it 
was; his duty to have done that from the neglect of which the 
lots had arisen.^' 

Yt'^ Edwards snd others o-aierraiL i ElHt 604. . Cbk; 
agHOSt a common water-carrier for so negligently carrying 
by a mob during riots. But as the 
evajlei) upon to send it by a private ' 
lal course of carriage, at the express 
», "(he Court held, that it was a 
[ury to fiodi if the com had been put 
onboard, ^(|oprding to the usual course of dealing, with a' 
common carrier ; and the jury having foiAid that this was 
not a transaction in' the common course of trade; it was to' 
be ^oi^dgred as a. charge received under such circum- 
stances, that if the defendant had been apprized of them, i% 
is clyar he would not'hare contracted to receive them as'ft 
i;om>noi\ carrier ; and that there was a tacit stipulation that 
■he should not be answerable for any damage which might 
^ise irom the mob; without whitji do reasonk'bte tnstt . 
would 



seft 31^^ By Aet:<^the'Kit^s..Eiasmies. 57),- 
beia >fiQn»nit iMd'election. - XU«: act ^4f \QieA 
tt^refeov/^D which a «arn»iB i»xaiiBQ(ib/ba%rl»««ni.. 
defiAed^iby :Iu^ Mttnafi^ to be '^-a,.nfttuAalliOe;)i| 
cc8sili)rt«Dd Ao'aiis6Mm^<ii/y,aaw]nda!j8tom»4ejJi^} 
attloddeni^toi'wiDdOOy&at Jb mewBiaiuQ^brns't 
ia-.oppesttioQ to tbe act ofsDaii ;if<tf;ev«li]HittHi>|;ii 
may be said to be the ttA of Ood whisb sstaibjud 
his permission, every thing by his knowledge." To 
prevent htigation the law presumes against a 
carrief irt evfery case, except sOdi act asfcowW^iiot 
happen by the intervention of 'homan iheansti' 
And thus he has been held liable where the injury 
aiMse from a fire ^vbich raged tvitb inexti^ishk' 
able fiiryj and originated at a distarice frdbi'tW 
oiJnri^'s premises/^). " ". ''^\ ,' ' '" 

'I..,' . ,§ 3. Asti^ the Kit^'* Enemies. , i.,,.,. ,„ 



As this exception fA^ is derived , frp^^ ,^hp', 
pniicipte that ia that .p^rdculaf <ase,itheM3irF)er 

"■■■-•■, , . -. ,.■■ I ,. . ! p-caiii. 

would have undertaken for the carriage of fhe goods. So" 

gh necessity, on any 
ipwreck, t can hardly 
lerfect good faith tS 
.8,48. . ■ ■ ■'■■■'■ 
irietors of Trent )f avi- 

28, Bupr. 

I. 33, Bupr. & Hyde v. 

5 Term 389. . 

tn Co. c. Wood, 3Esp. 

Mansfield, " the case 

^' fi rtjbber is certainly very strong, but not a natural 

In-. ,., necef»ty 
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can haye no remedy by action against the 
huodced, it includes under that term only those 
foreign enemies, of the King, whichare such by 
open declaration of war, and not such dome^itic 
enemies as are considered so, by reason of any 
temporary insurrection or riot. In which cases, as 
the county or hundred are responsible for not 
preserving the peace, the carrier might recover 
lindet the statutes against them for iQsaes occa- 
sioned thereby. • * 

nlbcesaty, and m this case ther^ is an injury by a? priyate 
m^Q, within the reason of the instance of the robbery." 

*^A carrier is regularly answerable for neglect, but not 
regularly for danage occasioned by the attacks of riffianSf 
any more than for hostile violence or unavoidable fm^&rhine ; 
but the' gi;eat maxims of policy and good, government make 
it nec^sary to except from this rule the case of robbery, lest 
confederacy should be formed between carriei^ and despe- • 
rate villains, iwith little or no chance of detection.*' Sir W, 
Jones on Bailments, 104. 
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• •MISCELLANEOUS DUTIES CONNECTED WITH 
' . . THIS CONTRACT. 

§ 1. Jt^nsaltocarrt/ Goods. 

• 

• But however the carrier may havQ succeeded 
in litaiting his common law liabihty, by becoming ^ 
a special contractor, there is po doubt but that 
he is stiU to be considered 'in the light of ^ public • 
servant, and as such,- is liable to an action for 
refusing to take charge of goods, if the hire be 
tendered him, and he has convenience .to carry 
the sameffl), • ♦ ' 

(a J " If he wou}d, per case, refuse to carry goods, unless 

promise were made unto him that he shall no^ be gharged 

for no misdemeanour *that i^oiild be in him, iiie prom^ 

were void ; for it were against reason and good mannexs." 

** Doct, & Stud. 270, & Noy 9?. 

Jackson v, Rogers, i Show. 3^7. Case against deiend- 
atrt, a common carrier, for refusing t« cahy a pack, though 
offered hi? hire, and held, by the Lord Jeffieries, " that the 
action is maintainable as well as it is against an innkeeper 

• for' refusing a guest, or a «mith on the road who refuses to 
lElioe my horse, being tend^*ed satisfaction for the same.*' 

. Note.* It was alleged, and proved, that he had convenience 
to carry tt^ same, and the plaintiff had a verdict. 
Ubvett V. Hobbs,' 2 Show. R. 127. .Action against a 

• coach-raaster for refusal to carry goods: Bat evidence 
1>eihg.^iven that the coach Was fiiH, wherefore the defend* 

• ant denied to take charge. of the goods^ it was agreed to be 

a go6^ answer; ^^for'if an hosder. refuses a guest, his house 

* ' * ' being 
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^ «; What shall be considered a Delivery to a Carrier. ^ ^ 

It is clear that where a patty refuses td place 

an V ' cfWifidehce or trnst in the carrier, as* by 

sending hlii-fiervarit with the goods : there being no 

bAihtieht of them to the carrier, they never can 

l>^' Considered to have been in his possession, . so 

' as U»>(^ai^e*bim as -a general servant or a special 

hm\^t'(&)y'MA tio duty can consequently arise. 

Il^ may HrfvrevSr undertake specially for their safe 

de^vpry^.^d such contract will be equally binding 

up^)n hiw I with hisi, public duty. 

' As^it^is the postession of the ^K)d& which raises 

the duty, It tf in bfe necessary m all cases to prove 

that the goddscame <;9 his possession, anJfor tfie^ 

IPCpogjCi'i of wch 4u!ty; being employed Copcemin^ . 

tbii^i 4 • . .Tbu», ♦ where the goods, are loft far #. c%xn ' 

rierman ittn-yafdj or warehouse? at wbicfer e^fiwn 

c^rt^fer^ put' up, it will not be cotisidered a dfeti^ * 
■ ^ ' ♦ ■ veryj • 

\, ^ ■ -■ . ' i . . * r .r 

■ i - - . . 

being fiillj and yet the party says he will sMft, &c.; if h^ 
life iroBbea, the hostler is discharged.*' ' Ddct. & Stiid.'f38^ 
wftidh fett being left to the Jury, there was a vetdict^ti th^ 
defeiidant* ; '^ * ^- " '^ 

'Xhj East India Co. t>. PuUen, i Stra.6gd: ii[ctiorf^itfe|l?. ^ 
tf'tioimikon lighterman on the Thames ;' but hfel^'^fer^Oj^Jj 
RayriiOEtd, ^* that the usage of the coniplEUiy' to pfac^'^ifti 
6fficer;^6a!Ied a guardian, in tile' lighter, altered^^frfeiifia 
66tfffnoh c^$e,'t!hiB not being any tftist hi Ithe d^m&itii^M^ 
tfife gft'of& ircftf^ lidt to be considered ate ev^i' hftWttg^b^b^i^ , 
Bfr^^sfesilott, but m t!he possession of the 'cdt}ip^iir^i6pJ 
tatet,'^ll^teaihfred th^ lighter to osc hims^elff^he IftAhgfii 
9wt^6t^^^ action not maintainable f go 'tlie'platiiiti##cfi* 
Mnsuited. Robinson v* Dunmore, i fi^.-**^ "i^tiK 4ii:U^ti^ 
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9cte. !2.] jytWoery to rf Carrier. 6i 

very, so as to charge him without a special notice 
of their i)eing so delivered, or scJme' previous 
ii^slfuctions to that effect fc J.-, ♦ . , / , 

So in order to charge- a particplffff^Qa^'rier,;. 
some prpof will be necessary l^hf^t th,Q goud^ jip^e^ 
received by an authorized rag^ntqq liis -^ l^^Jj^lf^ j 

(c) l^lway D. HoUowii3ic i Ld. * K^sptu < 46^' .mi>6ie>ofit af; 
anpther actipiji on a CQotraot to j^^ for, h^Hjpn .^Mv^rjj^fj 
at^m to the present defendi^t^a c,^panaofi^ciprriQr,.^d a 

! verdict was twice' found for that plaintiff, .l^he hops t^ad 
beeA lodged in the inn-yard^ 'and no jicknowledgment ^ik 
shown of their receipt by any servant* ofthe d^ftndlmt f * lyut 
it wiA proved liial;- liiere ^Mdrr many rotbev cahriermwho^fised 
t^e same i»q» ., Apd ^e (^owf, W|d ^^ th^y wer# ^1 of opiaiqi^^ 

,that thejb^ps could npt be said to be delivered to Holloway.*'* 

^uckman v. Levi, 3 Camp. N. P. R. 414, Action for • 
gb<^^ 8(M'and.defivei^d/ Th^ go'odb (chairs) hid tieeii^ 
selrii i(te *itt' ^ititT 'DitoM)* t#. a:/wharf/iiuid .«ucht hadbeiiiv 

^ g|iwfeilipi»i|iboaked> somfitimeftMt^ Hi^.plavplJirA: 9crvfiiib 

* tOfl^jth^ru^^ wharf, ^d left them pn the pifeqiise;s,^pa 

pil^ ^Up among other goods, with a direction to the de- 

fefidanty but had no receipt for them, nor was any entry 

, i^ifp^ting them ni## is^the wharfioger's.boobi^ he l^a4 1¥) 
cppyeKs^ion- with the wharfinger^ or any other p^op lyoor 
t(^ pr^m^ea, t>«it only ^w a person on the- whatf, , wk9!P, }^ 
believed to be a servant of the wharfinger. Lord J^l^i}** 
bp^ppuglv, ^* A due delivery of goods to a. carrier or vi^r- 
fifnig^rif.l^th duecaire and diltgenqe, is sufficient to ehaf;g§^t^f 
j^cbi^. fB^ore the purchaser cai^ be charged.4)i, jl^ 
]gp|Sfi[it iniit|^ce, hemust be put into a situation to resf)^^ 
^.wb^itC^gerfor his indemnity. But no receipt waa tai;^ 
^r,,fije'c]^ai^;' thjej were not booked, and po pe^^n b^ 
Iqi^ysgltjq^^, wharf, is fixed, with a privity of their foeiim 
^rthffe;, the.d^fjendant therefore is. npt furnished with.^ 
SW#; PJ??Tifg^i»?t Ae wharfinge 
••/^BFc^H®'^ of the ji^ds.*; 
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and that hi is in the ixerciie of such public 
emplayment • . • • . 

If the owners* of .a ship have chartered it to a 
third person, the captain must, for that voyage, be 

• 

taken to be tlie agent of the latter . for goodsf 
delivered to'bim fi/^ ; and the owners caiHiot, A/k . 
vicCy be ihade liable for his acts ; but where goods 
sent to a wharfinger are by him delivered to and 
receiv^ by the mate of the ship, it. will be a gpod * 
delivery to charge the ship-owners, though' the 
goods are lost before actually placed oo'boardi * 
By such delivery, the wharfinger's resp(»isibflity 
bein^ deteripined, the obligation of the owner ea 
instaiiti arisefe (e). 

fdj Jameir v. Jonci, 3 Etp. N^ P. R. ^7; C9$& agltoi 
tke onmirsi <if a ship lot not ddiymag 900^ Btii|i|>ed m 
biMrd,buthdbibyX4>rtfKenyOB,aii(^''«lllM>%|it^di^^ ' 
ai\U were •«nera^3ret BO cxparessc(mtract being pr^^tedwi^ * 
them, and ^e sh^* having been, in &ct chartered for thai 
Toyage by them to other perseiie^ tboie" p^nom w«ro t^ . 
that TOyage to.be deemed as the owneit» and the <;a|ilaint ^ 
as their agent pre hoc vice, the liabffity being liiified by the 
charter party from one party to the other* . ■ 

(ej Cobban n. Dewne, 5 Esp. N. P. R. 41. Action 
against a wharfinger for the I066 of a triisa^ which was to be ' 
forwarded coastwise^ and said, per Ld. EU^nborougb, '^ The 
duty of a wharfinger is to be meaaured by the usage and 
|H*actice of others in similar situations^ or his known ajMl 
jnro&ssed liability. • It being proved, by estaUi^ed luage, / 
that the gpoda are delivered by the wharfinger to the «mate ' 
and crew of the vesiel which in to*carry them, from which 
time it has been considered that their responsibility is at an^ 
end;, imdaiibtedlyy ^diere the respenaihility of the dup bejjpoM, . 
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' Whero tiie carriage is by meaos of the posU 
.' ' office, it wiU pot be a sufficient delivery to make 
the coQ6ig^3M^ liable for the loss, if the letter was 
only ffv^a to a Sell-'man (f) ;^ but it is otherwise 
q£ a servant usually eiuEiplpyed .by a carrier to 
receive or fetoh godds to be carried. 

m 
« 

f 3. fVhnt shall be ccfnsidere^ a Ddtveri/ from a Carrier^ 

' • • • * • 

Biix it would be of little importance to deter- 

jjmie th^t carriers are liable as insurers, or on 

any other ground, unless they were alsb bound to 

. ^ see that the goods are carried to their place of 

' destination, since as many frauds might be prac- 

• tised in the delivery, as in the jcarriage of them. 

It b^s therefore ^een. held, from a very early 

poriod^ tbat caniers are bound to deliver, as well 

' a» carry, goods ; and^ «ven if they were^iiot so 

; bddttd by/an^ geijersil bourse of trade, they would 

'Undoubtedly be bound to give notice 'of the 

arrival 






ihat of the wharfinger ends; the mate i»8uch«a recognized 

• officer on hoard tne ship th%t delivery to* him is a good 

• delivery ^ if the ji*ry believe that the mate reteived the 

goods, they are therefore. in his ^are; and if they were once 

well deUvered to the njate,' their being* lost oh the wharf 

cannot uflfeet tjie wharfinger^"* Verdict for defendant. 

' ; (fj Hawkias i. Rutt, PeaWs'N. P.* Case#, 186. " If the 

Creditor desire his debtor to remit a bill by the post, the 

delivery qf thfe letter to ' a beJl-ma^ in the street, and not at 
• ' *». ■ , • • , . 

a .regular rec.eiving-boufie, is not a cqmpliance with the 
.directions of the creditor; and in case^'of its miscarriage 
•when so delivered) the losis will fall on the person so in;L- 

pro^ly sendinjg it." - . . ' . . * 



1 
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arrivflfl'of the goofds tb th*e jMtsons to whom they 
aire consignedif«*^. Hence it will be considered * •? 
a' ^ois negligence, wherever damage is occa« 
ricNJeid by the goodii -lying in their warehouses, 
whether they receive the * porterage to their own 
use, or not / A;^ . ' * . • * 

, * ♦• * So 

• ■ • « » ■ 

CgJ Golden o. Maiming and Peyton, 3 WUb. i^sg, ahd, ' 
t.Bh R. 916. Case against' common carriers, for fiet de- 
livering a box containing silks, which came to tfieif ware- 
h9U8e withoyt any Jegible direction upon it, and remained,' 
there for the space of a year, dming. which time>4^ey 
became considerably damaged, and for which satiafiu^tioii 
was refused. It was said, ^' That as the defendants hired • 
a porter to carry out parcels, at a stilted sa^ry by di^- 
week, and to receive the porteAge of such jj^oods,' dilr 
defendants engaged, and specially undertook^ (in diis par-t 
tici^ar.case) to deliver the goo4s by that pprt^/'^ An4» 
upon the generid question, it f^aii said, ^' Ther^ 9|i>'^jtHt l^ 
di^ubt but carriers are obliged tp send p<^i(f^ ^vP!^!^f^ * 
to whom.^oods are directed, of the arrival of thqad g9pa&^ , 
within f^ reasonable time, and must take oure ^t the fpod^ 
be delivered to the right person. It i^as by the negligence, 
of the defendants that the direction 0^ tbe bo|{:. was obli- 
terated."^ Verdict for the plaintiff. So AUen, ^3, ayo^ 

Owen, 57- . / . , , . • ■, 'V . 

(i) Said by J. BuUer, in Hyde> Trent- and Mersev^ 
Kavig. Company, 5 Term R. 38^, Ashhurst^and Oros^i S^* 
concurring ; ^' According to the argument, from die incoiv- 
▼enience, that carriers . ase not , bound tp deliver goods^^ 
I think the same argument tends to establish a mitc^, 
greater, inconvenience, the necessity of three ^contracts^^m 
all cases where goods are sent' by a coach pr ji^aggon ; ^f^ . 
with the carrier, another with the inh-keeper, and;.a t]i^a 
with the porter. But, in fact,' there is' but onfe contfAct: 
there is nothing like, any eontract, or even comiriuiiii^'^' 
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So thekApwn us»gB of a bpymatv '9. P^ t% 
a, particular wb^, .will not exempt hi;CD fi;Q9)^ 
tiijs obligation^ nor will the delivery of the.goods^ 
at that wharf be a discharge oif hi& duty Qt^u 
This rule can only however extend to caa«s, 
where hoymen are common carriers, within the 
Cttdtom of the realm, and not acting' under the 

terms 



• * 
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between any other person than the owner of the goods afnd 
the carrier ; the carrier is bound to deliver the goods, and 
the person who actually delivers them acts as the servant 
of the carrier. If the inn-keeper has some interest in the 
concern, then he is liable as a carrier. It has been said, 
too, that the place of a* porter is valuable, and the subject 
of ^ purchase : but wh6 sells it? Not the person to whohi" 
the goods are sent, but the carrier, or the inn-keeper, whb)i)| 
I consider as the same person.' ' If the inn-keeper hiEis no ' 
lAare' in the profits, then he is the servant bf th^ p^rrier, ' 
i4"ii?ell as the porteW 'Itierefoi^V whether' tifcere %e the 
2in-lceeper*and the porter, or the porter only, the iarnef'' 
isIiiELble in all cases'where the goods are lost/ 'idler Ihey* 
^et ioto the hands of the Inn-keeper or porter, ' beckuse' 
^ey tre delivered to those persons with the consent, ahd 
^ the servants^ Of the carrier. The different proprietoni' ' 
may divide the profits among themselves, in'kny way they ^ 
choosf ^ but they cipnoty by their own agreeAient with'eacji 
ot|ier,' esc'onierate theinselves from their' liability to the 
own6r of the goods. They mfey fill the tw6 dftferent' 
characters of warehouseman and carriers, Bt'difftrerit timfes, 
but I &eny that they cap be both warehousemen and car- 
ri^^rs at the same instant. If the undeitaking was to Carry ^ 
aiiddelivei?, then. the goods remain in their custody, as^ 
lifi&ere, the whole. time." 

. XL(a Yj^d^ll V* Mourillyan, 2 Esp. 693, supr. Cobban 
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terms o^ a bill of lading, wher^ the place of 
delivery is more particulary specified. Thus in th^ 
Case of goods brought by ships from foreign 
countries, the bill of lading is merely a specifil 
uiidertal;ing to c^rry from. port to port : accordmg 
tliel'eibfe to the established course of trade, a 
delivery on the usual wharf is such a delivery as 
will discharge the oymevs(k). In the river 
HameSy the liability of the master by the cus- 
tom continues whilst the goods are delivermg 
into a lighter; sent by the consignee to receive 
them, until the loading is completed (I) . 

Wheb the ship-owner or master cannot deliver 
the goods, from their being wrongfiilly detained 
by revenue-officers, bis liability nevertheless con- 
tinues, 

(icj Hyde v. Trent and Meney Navigation C<h 5 Tf R. 
389 supr. * * 

(l) Catley v. Wmtrioghaai, Peake, Gas. N« P^ 149. 
Asmmpnt against the master of a ship, for not stdMy coiw 
▼eying and deliverittg a quantity of tallow to die pkybtlA, 
in Ixmdon, who were the conngnees^ The ^atetifil had 
sent a lighter to &tch the taHow fiom the ship, which had 
arrived in the Thames. Whikt the ^hter was left IH^ed 
to the ship, with port of the tallow on board, it was cnt 
from the ship, and part of Uie tallow stden thoreout : and, 
although the defendant had told the lighterman, that he 
had not hands enough to guaid the lighter, (to wliicSi ni 
answer was returned,) it was said, per Lord Kenyon ^' The 
custom of the river must undoubtediy govern the parties. 
There might have been a special eontraet, fimiting the 
defendant's duty, but he could not do that by an^ aot of 
his own, without the content of the other party/^ ' Vld* ate 
Strong V. Natally, 1 Bos. and f uL N. P. i6. 
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eonHnnes (m) ^ inasmudi as he has a retn^y* 
over against the officers for such illegal detention^ 

If a earner delivers goods to a wrpog person, 
though by mistake^ he thereby becomes an actor, 
and is guilty of a conyersioii for, which trover 
wifl lief»^. 

So if (he party gives express orders to a car- 
rier D(^ to Ifind goods on a wharf, which, wep 
agreed to at the time, but the ship-master after- 
wards disobeys those orders, and delivers the 
goods into the possession of the wharfinger, 
whereby an extra charge is incurred, and the 
goods are detained until that is satisfied, it is 
evidence of a tortious conversion in the master, 

§ 4. When his Duty commenceSf'^JOihen determnid. 

Ha VINO seen when the carrier may be said 
to have possession of the goods, and when no 
longer to. have any control over them, it follows, 

that 

(m) Gosling v. Higgins, i Camp. 451. Action agaipat 
the QWQer of a yessel, for non-delivery of ten pipes of wine, 
shipped at Madeira^ to be carried to Jamaica and thence 
to England. . The ship was detained at Jamaica, for a 
'supposed violation of the revenue laws, but on appeal, thtt 

sentence of* condemnation was reversed, and it was said, 
per Lord Etfenborough, " You have an action against the 
officers. The shipper can only look to the owner or 
maiter of the ship." Verdict for plaintiff. Vid. Abbott 
oh Shipping/ part HI. ch. iv. 

. (n) Youl V. Harbottle, iPeake^ Cas. N. P. 49^ Syeds v. 
Hay, 4 Terin R« a6o, and Boss v. Johoso^, 5 Biirr^ 3825^ 
iSnfr. 

F 2 
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that his liability for , their safety attaches imme* 
diatdy upon such delivery (o)^ and continues,, until 
and terminates only when the property is vested 
,m Uie hands :of the consignee, by actual delivery, 
W the property, is resumed by the consignor, in 
pursuance of his right of stopping them in tran- 
MtMf for then only the possession, of the carrier 
Qisiitse^.' for which purpose, as the parties them- 
Sfily^ ii^tend^ so the. law contemplates no other 
')||ailment, than that between the owners or 
poijies. interested, and the original carrier. The 
p0rter9y servants, warehouse-receivers, &c. are 
qon^idered as no other than the carrier's servants, 
eo^ployed by him in execution of the principal 
undertaking. And although such persons usually 
make a separate charge for their particular 

trouble 

Co J Thomas and another v. Day, 4 Esp. N. P. R. 262. 
Action against a warehousemany for damage done to two 
packs of linen, by the cords breaking, whilst bein^ lifted 
from the carman's cart, and said by Lord fillenborougn, 
<* That, mitil the goods w^re ddiven^ to Ose wtMidttt|- 
man t}ie carmiMi was to be considered «$ tb^ j^^t, '^^^e 
person sending them ; but when \hf waxehc^yiaeipj^^^j^k 



them into his own hands, the moment he applied his taclde 

'io them, from that moment the eafthan'% Ilabil^}^d€ller- 

>i^M. The d^Msged packs, being Ufteg l^^>tie ^SN&, 

V #410 Hbm JOxUi pDsicsBiQQ t. ond^ ^o«ig|b Ae 'Ad6m^t 

offered the use o£ ji^f^rW^^i^^.WS^ jtefiSfifi^dfe^ 
will not exempt the warehouseman ; he ought to hare in- 

repudiated the goods, and re£\m^tQ,j^^\tfyg^^l 
'think he is liable for the loss in point of law." Cobbaav. 
Downe, 5 Esp. N. P. R. ^^^upr. 
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trouble in booking, &c. (wjiich appears to be an 
advantage rather to the pdrty than the carrier, as 
it affords an easier proof of delivery,) this does 
.not at all vary the case ; although for grote 
negligence (p), &c. an action might also lie against 
the individual by whose misfeazance the damage 
was occasioned. A contrary decision inde^ 
would be hi^ly inconvenient to the public, «kl 
open a door to fraud. For, if the principal car- 
rier's liability ceased when he had brought tfie 
goods to any inn, &c. where he might choose to 
put up his carriage, and such goods were lost 
before they were delivered to the owner, the 
latter might only have a remedy against a com- 
mon porter, or person of no substance, whose 
name he nevei* heard of, and against ivlu)m "there 
could be no substantial remedy. As therefore 
carriers ought to be answerable for the persons 
whom they, appoint, or "allow to receive 'ot deli^ter* 
out goods brought by them; sd.no agreepiOTt 
between thesi^ parties can or ought taaf&ctih|rd 
pei^aoQS, who are ignorant of the teems^ orrev^n 
p^i^es, into whose hemds their pt^^^*fy,%|^'^9fch 
^P^eement, may pstss. Still less can tihe^c&^^^s, 
J^jr aG\y 3uch agreemeqt, exonemtie^th^JCQselves 
fyfMgi a {Commoa law liability ta the owner, 9i>H:a6e 
tufimdue d^very, or other injurieaDccaHOneit by 
^tiie defauft of such their servants. ^ • ' *' 

' ^ tp) Ifyde 9. Trent and Mettey NaVigaficm ICompftrty, 
^ 5 T«m R. 389, rtpr. ' » 
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§ 5^ Lienjbr Hire. 

It is laid down as a general rule, that wherever 
any one is obliged to receive goods, to perform 
any duty, on them, he has a lien on them at com- 
mon law. For as that imposes the burthen, it 
also gives him the power of retaining for his in- 
demnity (^y J; 

fiut, although a carrier is bound to carry goods 

by tb.^ custom of the realm, for a reasonable 

reward to be therefore paid him, and has conse- 

qtiently a lien on them, yet that extends only for 

the carriage price of the particular goods on which 

the hire, is due ; any further lien, on a general 

balance, must be founded on a general usage of 

tfade, of oh a particular contract to that feffectj, 

betweei^ th'e^ parties. 

to 

. Cqy Skioper v* Upfshaw, Lord Raym. 75s. Trovier agftinst 
4 farrier for d^UunijQg ^oo^ib ; but it being in eyideQC«f, t}if^|^ 
l|he defendant pfR^red to. deliver the goods 911 p^j^nient 
6^ his hire, it was nded, per Holt, C. J. That the carrier 
taay i-etfeSn ihi ^boctVor his Rire. VenSct fbr (SeSiBW^I 
accoriin^ly; ' •.;..-.. 

Oppetilieim v. fiusdeU, 3 Bos. an^ I'ui;. 4^. "Vt^t^^,^ 
g§o4«W,w^if^ th^ defe»dai?t, ^X9sm^, cWnwidi.fo ij^^^^^ 
9 lien for a gpner^ batance, due ^W^^\,Wmm.9%^% 
partipuIaF usage, against the consi^uor, wh(f(^^de^r(jis|d 
faiB right to irtop the goods i/z /^ranfi^u ; ^dbe f^ppsi^nefi^ 
haying become bankrupt, and Ihe price of ^e;igaf^rfl9^jbi!t 
the goods in question beep tendered; it -wras^e^^^ 
« That the dejivegr tj) a.qarrier is a construc^e oj^flctil^ 
delivexyto.th^ c^jgpee, to wh<p Jje >as,?^^ J^ 

ddiyer j^ew. , But ^|^ .fi^? can m%^^mM *%ifefe 

w ,^ " as 
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To justify so extensive a claim apofn the ground 
of general usage, the courts will require evidence 
of instances^ ancient, numerous, and important, 
before they will alter the common law situation of 
carriers (r) . No usage of particular individuals 

win 

"M to deprive the consignor c^ his right to resume them, if 
stopped before they haTe actually got to the possession of 
aft itisolvssDt consignee i and this, though a Just and equitable 
T^ht, is a legal right too. The claim set up by the defend- 
ant is founded on a special i^re^nent; not on general 
principles <^ justice, bul on particular usage. But it is 
nothing more than a special contract between the carrier 
and die oonsignee, ibid honr is that to ihterfere with the 
l^al Jrig^t aBowed ta die consagnor of stopping jn tranntu^ 
If diis light in the carrieris allawed to be good, he anist 
deriye it from die consignee; he cannot himself have a 
greater right dian the consignee has ; he cannot tberefore^^ 
by any agreement between a particular set of carriers and 
eons^nees of goods, put an end to a right vested in the 
consignors before that agreement existed. And as neither 
the consignee nor his assignee could defeat the rights of the 
consignor, so neither can the carrier, who comes in under 
the coteignee, defeat diat right." Verdict for pkdntift 

(r) Said in Aspinall, asngnee of Howarth, t;. Pickford, 
iVid. note* Trover for goods, by die assignees of consignee, 
against a carrier, who claimed to retain for a general 
blil^nce; and thts right 'was established by evidence of its 
hiMiig been btifore 'ckfaned and iillowed, ilnd alsd by evl^ 
diljice Ytf'^eeH^ral usage by other cah^eril. '' ' ' ^ 

/ Wit^ to 'Rtishftrdi anft^^odiers v. Hkdfleltf, 8' Tfettrt iJ^l 
^"^^ 9r6Ver/ by ass^Ms^ in a shnilar duse; it wtf^M^^ 
'^'Hl^' i^di II! fieii''fd» carr^to do^ not exfit at '^i6^ 
xMSt^^:''^ AMk tR^edtoinbn^w^ situfttton,^ \^>Sk # 
sKM^^'diai' bUa patti^ Mve coiiriented to th^ dteraiSoh [ 

-' »4 ^ trade 
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will dier^ore be sufficient to bind other parties, 

unless it urere so genea^l a prlictitfeas to furnish 

^n inference^ that the party must have had Jsnolv- 

' • • ledge 

trade is evidence of such a contract* And where such 
a usage is general, and has been long established, it is fair 
to conclude, that the particular parties contracted witli 
r^fisrence to it. But as all these general liens infnnge 
upon the sys^m of the bankrupt laws, diey ought not be 
\encourage4«' Such a general usage ought to be proved bj 
stronger evidence than was. offered in this case, eqiecially 
as it trenches upon the common law right of the subject.*' 
The evidence h«re produced was, first, a book-keeper Co the 
defendants, and their ftther^ for tiventyyears, who specified 
two inistances of detentimi of particular g^ods, until ipaj- 
jpent of a general balance ; die same witness knew diere 
were other instances, but could not recollect the particulars : 
another witness had been their book-keeper in London 
for five years, and spoke to severd ti^es> luvdng: stopped 
l^oods, but could only specify one? instasee j /anoth^ wit- 
ness, wfap.had beenp c}fnJL^,jrorf);wen1gr f^eacs, from York 
to Manchester, deposed to the general usage, and remem- 
bered two instances in particular; another carrier, for 
/,eirebity:ye«rs>i'fr^lMr>I^iidon^4^^^ £i^ii»cM^ < gaise the- like 
.fg«ieral«videnoe? ^^tiuvoarner^ £^ fiveoor siK>yeaxt,.fiaim 
iL(gidmi to Lincoln^'; Hnllv' fftd ottev^^daoes, said,, tbat^the 
I OQStiMa ii/^'to m»iA till like ge^erai^'^ialaiice.qiirds paid^Acid 
,tlie 0nqe:fcepM bankiPupt^ifdodaBix tnonlbaj^^nDgtilhkwiiaiso 
;^aid.) anMber cattiiftr, ^om-^Mhlifla^^«DiILo&dQB^s&i\>fiMir 
> yaurs f»»t;I hid issmmk iiiuit^aaxt of jdefiiiiikig:gDQda>foK>a 
^^nec$il'i)tiatic«^.andi|iaAkwteria^d4m ^(!ka.4MarjeaBi^€nibBf 
o« iiceflikti\^HS.tofl^d&^4ite,def^^ 
«igr^tidi^ on the-g|r§a|id'/<ihtodliierevwdgrliot ai^kient'iea. 
;iS^W»*t0 }warlaiitiso»(g;fbeibal 'k^idqwflngiBmi;ibOn ^jrqoi^ 
."taM^iitlioc^h .ilr«ieDfraif addit^eadl: evMeos^. qfiitheiatele 
^Uuii ^tastf/tiDptSmuAi^Str'j^ plnot^t; jHid|s(ML«o«k>li&r 
A new trsaly it W99 said, « That the jury nugbt«dlibeijear 
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ledge pf*]tjraod to .^arrant ft ccmclusiop^ tthat.^be 
ooDtracted inritb tb^ ^carrier uxKler S42cb aB uDKJkir- 
standiog; for tbisj a» it is. an usage a^g^agt the 
^Deral law. of the land, will be regarded with the 
greatest jealousy. 

, So where a consignor has, by tlie usagb of 

^tr^de,^ . always paid the carriage, the ca^qiyjf wfll 

.ijiQt- be allowed to^setup a lien, Qn..a>geiieBal 

%8tkn(sid^due from the consignee, against the' fw- 

^pier, if the hire oh the particular goods cfcirtieii 

be tendered him ; for, although the property be- 

.Qomes/. vested in. the :Con9ignee, iounediately on 

^deliv^ to the carrier (s) , yet it tihall not opiate 

to defeit the :equitfi(bl« ri^t, which the tonsign6r 

ba3 of stopping va transitu, or charge liim with 

ali^n fouo«lei^. ODi-an..^eement between Xii^p c£^'- 

uifm^aaedAbdrd persons. ,.r ,,i 

'''^Nw-'^wh^^e a p(»t of the goods »bfts been 

^defiveted to different persons, as'under fen^iiidotse- 

lol -.. ...•.•;. .. ■ s. . , .. .. ^ ^^?^ 

eloiis.of esitnbliAang^a gaiorM l]^A[4igakttt>th^ 

oM 081 of 1 the evidence being topen >toi o|»e]rv«i;it)ii ; boing iu- 
bgtenboB^ (s£. fpeaoaa p^oriag mmCi mvamr.^ittA/^r.limi^kmwi a 
odskvof af^eal JosarbyUhe d0eiiliQii.^.,o£ i^Mtj^exfioHBf 
nndioiriirepByltttDidQ cMrenUybJiable. for. AheicgemMiub^limsp; 
£OKrirdbsiit^Jqf|tanii08y' jibt brou^ h0nfi[»ri0 thd IqwH^e^gr^f 
,€daei ^p8Bt}p ift riKhe priiidipal 4:»uf ft ; i0ie: .C^MMrtt; itbot^tid^e 
^}arjfi,wBm'M9nBxie^.Uh£odb9g, Aat^thOfilakiliffifaMlRixfAo 
-imchiaiis^fi!: » that wbieb hod bem^jgii^n^m m4iteiOO^if|r, 
bfaoiiHdiig itpdidinotaflofrtilu" !;Aiid^ipeF'Ijwd£tte]ib(m9i^i 
3f6ii[cDkidg ittns'ase iHwajgB.io haiook^ at ;frkibjjf6afo^9 
idbd(v«i|Hie>stboBgerl)ptoof(; thoyjtfetfincroachpettlii ^nitte 

Buof^f J Dawes v. Peck, 8 TenDi R. 330, iiifta. 
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ment or tuansfar of part of a fafll: of laiaig, okh 
the eaniar retain the residm, ao aa to make one 
consignee pay freight for what was ddivcDad to 
another, although the gpoda formed origbaUy bul 
one entire consignment f/^ . Bat wfaan the whoie 
IS to be delivered to one p^son, under a sbgle 
consignment, then, although a part has been deli^ 
veredy he may retain the residue until the frei^ 
i&c ^ whole be paid him. 

A ahqpBEiastery claiming a lien for freight, does 
not part with it by depositing the goods in the 
King's warehouses, according to. thd iteqoisitions 
of an act of parliament ('i^^ . 

As the captain is personally responsible for 
goodsy stores, &;e. supplied for tdbe use of the ship,, 
he has a lien on the frci^t and goods to the 

amount 



(i) Sodergren o. Flight, Guild. Set. Triti. 1796, oited, 
6 East R. 622. Action by the captain, for freight, to try 
the ri^ht of his lien on a cargo of tar, under one consign- 
ment^ the freight of which was to be paid by the consignee. 
B&fore arrival, the consignee had disposed of the whole to 
6ne person, and indorsed the bill of lading ; and the cap- 
tidn, after delivering part, refused to deliver the remani&r 
antil' the whole freight was paid him; and held, by toira 
Kenyon, ** lliat the whole belonging to one person, and ' 
ni^der the same consignment, so that the whole had^t)een 
received on board under one contract, the captain had a*"' 
Beta on the remainder for the whole freight ; Rut' that, if life ' " 
eofisignee had sold it to dl^erent persons, the capt^ coma ' 
not have made one pay for the freight of what had "^eeil 
delivered to another. ' ' '" ""'^ 

(ti) Sai4, ger Lord PsBboi)o«jfe.,ifli W/W^^jW****,'. 
1 East R. 507. ^r v* 
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amaOQt lipF whieh be is reipmiaible, and may insist 
on the freight being paid to hiraaelf instead of 
the owners ; and if the consigaees pay it over to 
tbetn, after notice from the oaptun^ tfaoir goods 
will still remain subject to hie lien^ and they liable 
to repay the freight to \Am(x). But, as against 
his owners, he has no lien on the ship for repairs, 
&c. ^rformed in the course of the voyage. If 
such repairs are done at home the owners axe 
primarily liable, and he may stipulate «giun8t hia 
own liability^ and confine the credit to the owners ; 
if they are done abroad, h6 may hypothecate the 
ship for them ; and, it is his own fault if he sub^ 
jects himself, to any personal UabiUty which he 
hoA power to venpvyacefj^i). 

Nwther 

fx) Wbite v.. Barihg, et al. 4 Esp. N. P. R. 212. As- 
sfun^sit on a bill of Tading, for freight and prinoage, by the 
captafn, s^ainst a Consignee, of the cargo, who had paid it 
oveV to the' assignees of the owner, (become bankrupt 
after a written notice' from the plaintiff not to do so, as he 
was liable, for the payment of several debts on account of 
the ship. And, per Lord Kenyoiu ** The creditor of a ship 
has a threefold security : the ship itself, the owners, and the 
captain. ITie captain is liable, by reason o^ the'contracta 
into which he enters on the Ai'p's account ; Ijut having con- 
tracted, . an^ 'made hiiQself liable for articles furnished to 
the snip^ he pierepy acquires a lien on the goods, as well 
as freight. And lam of opinion, that his lien is co-exten-^ 
fdve with.hig liability to the ship^s creditors; and^ of course,' 
if |li^ pl^infiff can prove, that the goods were so furnished, 
the pajnoient by the fl^fendimts has been made in their own 
wrong.'* Verdict for plaintiff. 

C^J^ Hussey v. Christie and others, 9 East R. 426. Case 
senVt^ 1the' Lord iChanccUor. ^e captaii^ was engaged 'by 
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. Neither.cm the nnsteri^ufe^ieCiA^ 
to any duties fiHiwharfege; faidDm^^ Si^.i'^t^MiSt 
tbeeacpBeas dimtnos or contiaiot ^^tvich ttftplotter; 
aor for any other charges which are incidental to 
the ship, and not to the goods f;8r^. 

go<)ds 

the owners, under a written contract, which only stijjiilated 
for hispTotidingthe officers and crew, and dischajrging tE'enr 
lawfbl demands. During the voyage; necessary repa^ 
were done, and articles procured by him, for pa3rment (^ 
which he drew several foiils t>f exdange upotk the owner, 
who, during his absence, became bankrupt On his arrivd 
the assignees forcibly took possession of the ship. An in- 
jilnction Was obtained to restrain the defendants froih 
disposing of the sUp abtf <»rgo 'tintif ' lag claim shdulS t>e 
first satisfied. The question for the Court was, wheiher 
ibejfimatiM Inf i^)rttei£Ran ^e diip for die inobe)r>x- 
pended, pridebts lacnrfed by' him, for the repluri; done 
to hec oa Ad intfjmg^t Asfed, p^r Lord Ellenborough, 
** Thcngh A/t»'mwit bto a^ begthning of Iteos, yet I dis- 
dUdni ahe [li^ of driginiitlftg k ]low;'n6r can I, In the 
abienee of all^auifaoiiQr, create a Hen in a casetvhere'noiie 
ha» emtbeSm beeoallowedi md where every due of lien is 
against Aptoofnaon law. As to the cases in eiquiify, T can- 
neiicsonridcr them as pf oliKsstog to lay down any such nd^, 
asthaftildieeaptaBi faasafien on the ship for 'repaift done 
dbroady at his ehatge; the only difiference betw^ repairs 
done here,'^ and. those done alttoad, is, that there he tauty 
l^otbecatCi and here be cannat. The case aent invcdves 
no question about the maater^s Jiea on jfreighi, and there^ 
fore i diall give op opnipn upon iU." 

(zj Syeds i;. Hay, 4 Term E4 a6o. Trover by the con^ 
algnee,. against.tbe captain, f<Mr goods which h^ had left i« 
the hands of « wharfinger, contrary to the eiqpress dhrecdoM 
of the plaii^ift,,. And the d^fienoe was, that every wkaiim 
gei^i^HDat whose irii^if a vm^ wm mwwdj JWja^ttitMed 

to 
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. Sa wheffc^.i goods are brought ioananavKfte.' by 
ftny waggon, &€• atid the constgnee is there «eady 
to r^«4Te them, and tenderathe fHrice c^iGoniag^ 

' ' :he 



J » 



to wharfage fees, whether the gooda were landed or not; 
and that the wharfinger, having a lien thereon, detained 
them. And said by the Court, ** K ^the wharfage duty b^ 
due, that is an answer to thetaction. The case in BlackAfcom 
^nfra) goes a great way to prove, that no such paynanl 
can be exacted on the construction of the .act ; and as4o 
the usage, the evidence was not uniform, and only matter 
of opinion, and so is unsatisfactory. If no such duty is due, 
it is clear, that trover will lie against the defisndant ; for, if 
one man, who is intrusted with the goods of another, put 
them into the. hands of a third person contrary to orders, 
that is a conversion." 

^ Stephen Vr Coster,, \ Bl. R. 42$, and 3 Bmr. 1409* Case 
agiainst maltfactors^ for unloadbic^.malt at the plaintiff's 
wharf, and not p^^pg the .4wties, Ih^ioalt being taken out 
of th^ barge (whi^ jiK«i/mpofed to^tbe wh«i}* in.jtiBhteFs, 
4^d held, " that tl^#^ 90 Qai<s^<^KI, jwhid^AppomlsIhe 
j{j^, and the fat0%t(» be .t«k«o, . fli^4Pi«^ 
int^^-of. v^^/^ fotiMvtm «<w^.^i9mrithQfhriia4d«Kl 
^^^J^m (9P^M§fif»Jt^ wJ)iurf;.i4Usnir.imiiaittR t^.9m^ 
QglifPf^^^r^lm^^iBk^ cflia^ «r pfriwpt.eihcflmnBdaa^^ 
^bl¥)i^:t^/ Yfhiftrfoger^ QR,benai|f cwtlihe ecbdagjAilip 
|^y§th IJraiv.^%tQft:r)ilaili vlbe^ ^Oods wrerihanni^dbefii 
!|«»^^aiBW,t^ co«il4iaBfceJ'.;..S(»ia*U?;: b 

ftd^lUA^prndodaeiir^ Wite, 3Cemp«3^. Oitoe b^SOA 
a>ah^-hnBt^,^%poe Mhrel^tf^ekage of m^^txxHfi 
ing to the directions o^i a bfll ^^ Uidiag, ^bui ^^ff^i ^ 
defend^t^daetoinea fctt'^^Uirft^. Tki^ {itaki^^&a&l^nt 
aHA8^eMliigU9ldk<«)<il^M(gvl>4h^. . Andlt'was.jtoidl^^'jpU? 
iiohaMa,a«s<#^a<f>irtihit^^llM» aNLn^t lahded; iflf^^At^ 
fAm6mo^^iMh9aAt^Mi^ fi^i^ tile wtotf,'^^e% 

ot jected 
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he cwonot be nBd# SMbjeet. to iwrehouse ehdfges, 
or for booking, ftc. nor can aoiy lien be insisted on 
by the warehouseman until sucfe 9in^pAA(a) . 

With respect to the lien of a Wbaifing^, it is 
matter of usage, and not of common law, as in 
the case of carriers and. innkeepers, whq are 
obliged to receive the goods. But th^ u^agy^ 
founded as we have sera, on evid^iftce) baa bean 
pro>red to exist so often, and to ai^nd to a n^ 
of detaining for their general balance, that it is 
now considered an established ri^tf^^. 

■ 

jected to this charge, more than to many others which are 
incurred by the ship in the course of the voyage. Accord- 
ing to the bill of lading, the goods in question were to be 
delivered on payfhent of fi«ight; the defendant therefbre 
could have no right to detain them for wharfage." 

(a J Lambert v. Rdbinson, i Esp. N. P. R. Trover, for 
if parcel of goods brought by the Tunbridge waggon, to 
the defendant's inn, where the plaintiff was ready to receive 
them ; and they were only taken from the waggon to the 
scales, to detennitie the itmount of carriage, which was 
paid, when the defendant demanded a further charge of 
two-pence for booking : this was refused, the goods having 
been taken up on the road; it was then demanded as for 
warehouse-roem, atnd held, by Eyre, • C. J. " That there 
was no colour of title to warrant the detaining the goods, 
as there was Bti» U&tk given by kw ki this case. Here the 
tjiaige was an «>(aeci(m, no duty haiving been performed; 
there having be^ no entry in the books, nor watehouse- 
room oecupied." See the authorities relating to the lien of 
iEMp.«ma0ter», in Abbot.-8l^. IIL c. 3, § 11. 
' (b) Saylor w. Mangles, 1 Eftp. N. P. R; AssrnnpsH Ar 
money had tmdrecldived. Plalndffbaiiptirehflsed twenty-five 
ttgAfeacb «f «ugir^ Uien lying sH \ht d^e&Ainf s warehotfees^ 

and 
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J 6. Of Freighi'^PiMrterage'-^War^ouHng'^fnMrfiige. 

The lialnlity of land and water-carriers being 
alil^e founded, as we have seen, in contract, 
coupled with the duty by custom; it will not be 
iinrelevant to consider in this place a little further, 
that relation which subsists between the water- 
carrier and the consignee, when the bill of lading 
Is evidence of a more express contract. 

By delivery and acceptance of the goods there 
is an implied contract between the parties for the 
due performance of all the stipulations and condi- 
tions expressed ifx the bill of lading, (which may be 
regarded as the written part) togd^her with all the 
otiier common law obligations inddent, by the 
i!(isi:()m or otherwise, to such a bailment (cj. As 

the 

and which the latter detained, as a lien for the amount of a 
general balance due from the vendor. Plaintiff paid him the 
whole Slim, in order to obtain the sugars, and now sought 
to recover the sum paid, as such balance; but it was said, 
by Lord Kenyon, " That the lien, from usage, in the pre- 
isent case, had been proved so often, that he should con- 
sider' it a. settled point, that wharfingers had the lien 
contended for.'* So in — 

Spears v. Hartley, 3 Esp. N. P. R, 81. Trover for a log 
of mahogany, detained for the wharfage thereof, and alBo 
fbr the balance of a general account : Defendant had a 
verdict on the preceding rule, which was referred to and 
recognized by lord Eldon. 

(TcJ Dobbjn V. Thornton, 6 Eq), N, P. R, 16. 4smmfsUui 
i^ecpver demurrage, on a bill of lading, by which the good^ 
^ff^u vu?. ^!^.^^X^^A.*9 .^? shipper, or ]m assigns, paying 

Q,. fre^h^p 
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the bill of lading is the title under which the 
captain receives the goods, he is strictly bound 
by all the terms thereof, so as to be liable even 
for unintentional default; as if he delivers the 
goods by mistake to a wrong person, &c. 

So also the captain is entitled to recover, against 
the consignee or his assignees, the freight, demur- 
rage, primage, &c., or oUier claim which he may 
have, according to the terms of the bill of lading ; 
and his freight is to be calculated by the measures 
and rates therein mentioned (d) . 

As 

fireiglit, &c.; and held, that the conditiim of the defendants 
having the goods was.the paying freight, and conforming to 
all the other atiipul^tions of the bill, of lading.^ *\ Ti^ 4% 
fendant, as a^sign^ of the ahipper, having here Jjskon to.l^ 
goods and received them, he is bound bj all the conditiops 
of the bill of lading, and is liable to all the t^rms of jit, .g^ie 
of which is, the payment of demurrage,..to which Jbe. is 
clearly liable.*' 

Seggartv. Scott. Ibid. 22. Assumpsit to Vecorer freigh^ 
of com from persons (not the consignees)^ who bad received 
it; and said, by Mansfield^ J, << I think the acceptance of H^ 
com carries with it a cjaim for freight; and ijf the.pfu;^ 
accepts ity though delivered by mistake, it shall not be; f<^ 
him to say that the delivery was wrong. It»is t)ie ^eliyfafj 
and acceptance that .constitutes the liabflitj." ^ ^ ^^^ 

(dj Moller v. Living, 4 Taiuit. B. 10?.. Aw»i^ Ar 
freight of wheat from Dantzic to London, uadev A hS^ 
of lading in the German language, at so mUfik fm iast 
(explained in the margin in English to. I||« .ii0uteli».iQif 
.wh^at in 399a ,ba^.) ; and upon the qu^on of amovnti.tfir 
freight, according to what mea«fure it was to be qalcwlnli>(4 
it washddy << that this case could not be distipguwhedifiMn 
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As an indorsement of the bill of lading by the 
consignee, for good consideration, confers a legal 
right on such assignee, he may also maintain an 
action against the captain in the same manner 
as the original consignee might have done : but 
a bill of lading is not transferable like a bill of 
exchange by mere indorsement (e). And on the 

other 

t^e usual one of wTitteacontractSy and this f^rti^ are bau£^ 
by the words of this bill of lading, as they would be by ai^y 
other written instrument', and it is irrelevant to inquire what 
the real quantity may be, according to Dantzic pr English 
measure, since the instrument describes so many lasts spe- 
cifically contained in so many bags." 

(e) Waring d. Cox, i Camp. N. P. R. 369. Assumpsit 
by the indorsee of a bill of lading who had been so consti- 
tuted by d(e shipper to stop the goods in transitu^ in con- 
isequence of the first consignee having become bankrupt ; 
and upon this indorsement the plaintiff had brought his 
action. But it was held by Lord Ellenborough, diat "A bill 
<^ lading is not transferable like a bill of exchange, so that the 
mere signature of the person entitled to the delivery of the 
goods primd facie passes die property in them to the in- 
dorsee. There must be value upon the indorsement of a bill 
of lading or no property in the goods is thereby transferred. 
The right to stop m transitu is a personal right, and cannot 
thus be assigned over to another. Then, if no property 
paMed to the indorsee he could have no right to complain of 
llie noQ*deli¥ery as a breach of contract in assumpsit) or of 
4ht oofff«fti<Hi of the goods in an* action of trover." 
«^ » Cam v. HardfliD, 4 East R. 2 1 1 • In this case the question 
luroMeoUlilerallyyWhellier the mere indorsement of a bill of 
ladiMg by l&e consignor, withdut any consideration, would 
0HMt the indorsee to maintain trover for the goods in his own 
ttMoef' and 1te<k judges intimated a yery strong opinion in 
the negative, on the ground that no property passed by die 
bare indonement. 

G Cuming 
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other hand, the becoming such assigliee, and ac- 
ceptance of the goods, is an adoption of aH the 
terms of the ori^nal contract and its consequent 
liabilities, as payment of freight, &c. What how- 
ever is siich an acceptance, must be deteriiiined 

from 

:• Cuiiungv«Brown, i Camp. 104. Trover for wine andbrandy, 
fF^hich the plaintiff claimed as the assignee of the bill of 
lading, of the original consignee (heoome bankvupt)^ against 
the niaster. The defendant had delirered the goods to an 
dgentdf the shipper, authorized to stop thcm'tn^ran^tte^and 
fhe qoedtion was, whether the indoiaement to ihQ phuutiff was 
htmajide for a valuable consideration, and without not^e af 
apy circfinistanc^s, as between the consignor and consignee, 
* Which shQjud4 hayeinduce4 the plaintiff not tp have.con- 
cur^ed.iA tike transactioj^i* It appeared tl^at the eoAs^et^ 
had, made «.cceptaQ(^ on thje goods, which ,the. plaix)ti£^jkjp^ 
w^ife^no^ at the time of the. indorsement to him^ xwfuA^^ gpQfl», 
but.tr^p then .Tunning.. It. appeared that the con^igfie^,, 

'altl;w)ugh,ie ^adnot strictly paid for tibe gpodp^ )i^d.j^v^f^ 
a;f^9g6tiabjie obligation to paj : That the plaintiff h^ '^{)^ 
advgqced some sums, on the transfer of the. bill of, ]^di|}gL 
and thjs jury found a v^dict ^or him as 01^ an indorj^ep^i^^^ 
foriSLbonajfide consideration ; and Lord Ellenboi^ougli bejjd^^ 
he was entitled to recover damages for the detenti^pn^tq 4^^ 
amount of the sums he h|id advanced, for it would l^ idl|P.):oik 

' give him'a verdict for the whole value when he. would »?ift^-^ 
wardabe obliged to refund ; and this rule was .laid do3^,^^ 
the authorities of Lickbarrow'v, Mason, 2 T,;R, p^^^jjupd^. 
Coxe V. Harden, Sfupr. On motion for a new trial .(^JBast 
566), it was ruled, that the trije criterion' was, *' Dbe^'tnc;^ 
purchaser of the bill of lading take it feirly'and hoile8t](yi?^^ 
the expression, without notice ** ik not to be taken in ^e 
restrained sense of notice,*' fAa^ the goods had not offsn^pata 

Jbr, but " without notice of suhh ' circumstances (is.i4n&rfa 

' the hdl of lading notjairly dni honestly assignable^* r* ' , 
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from all the relative situations and interests of the 
parties, and the nature of the existing contract (f). 

The 

(f) Cock V. Taylor, 3 Campb. 587, & 1 3 East 399. Assump- 
sit by the owner to recover freight, &c. against the indorsees 
of the original consignees, and held ** that although there 
was no original privity of contract between these parties, 
for payment of the freight, yet the taking of the goods 
from die ship by the purchaser under the bill of lading> abd 
the master, parting with his liens, by giving them up to the 
purchaser at his request, was evidence of a new tLgreemett 
by him, as the ultimate appointee of the shippers, for the 
purpose of delivery, to pay the freight due for the carriage 
of such goods.** 

But in Moorsom t^.K3nxier, 2 Maule &'SeI. 303, Assumpsit 
for freight of cpffee, by ship-ownei^s, against the assignee 
of the bill of lading, who had received the jgoods fro^ the 
c'aptdin, having paid the duti^s^itwasheld, that as the ciAri^inal 
c6ntract between the bwAers and' the' consignees oif the 
goods was under'a charter-party of aftelghtfeeiit, howe^t- 
di^'captaiA might have it^sted upon his lieid on'the^^dods, 
liiitfl^the fV^ight wad p^Id; yet th^ having p'art)&& ^Wlth 
iheiti Withoiit making any demand Jbr 'fl'eight/ the dduiri 
^bxxlA hot raise an implted undertaking ih the p^son re- 
c?ehni\^ the goods, where there was a clear contrabt tmdet 
seal b6twfeen the* original parties. The preceding cisuse (of 
(?6ck<y, Ta^ior) was held to be dn authority only in the 
casfe trk general ship. "\Vbere there is no other party or 
r^th^dy ]to Have' Recourse to, the law will imply a pt'omis^ 
iS (ftdk^ to jire^ent a failure of justice. ■ '•" 

' tnlBelljo.lfcymer, 3 Camp. N.P. R. 545. Plaintiff had hired 
th^sjhip from the owner by deed under sed, and let her to 
fre|sht. as a general ship; so that although there wais a 
Cparter-pj^ty Q^ owners and the charterersV there 

^as 1^0 exisdng contract under seal between the charterers 
ana^ freightei;s, and the charter-party could only serve, as 
between the plaintiff and defendant, to determine the Amount 

o a of 
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The peculiarity of this contract is, that unless 
the freight be wholly earned by h strict per- 
formance of the voyage, no freight is due or 
recoverable ; nor can a promise to pay pro ratd, be 

implied, 

of freight. In the action therefore by the charterers, 
against the indorsees of the bill of lading, for freight, it was 
said per Mansfield, C. J. " I see no diflference between the 
indorsee of a bill of lading and the consignee ; there is no 
difference at all. The defendants became owners of 
the goods by the indorsement of the bill of lading ; 
they received them when landed under the bill of lading, 
signed by the master of the ship, by which they were de- 
liverable to the shipper, or his assigns, oft payment of 
freight, as per charter-party, with primage and averaffe 
accustomed." — " The party who takes the ^oods under al)ill 
of lading, by which they are made deliverable on iiayinent 
of freight, must pay the freight accordingly.'*' Aiidtiie 
distinction was taken by Le Blanc, J. (in MooV^om v. 
Kymer) that the plaintiff here had no other iaietfAs' of re- 
sorting to any other person for the freight. ''^•i> '^' . 

Dick ». Lumsden, Peake 188. Trover by a siibseqiient in- 
dorsee of the consignee against the master, for a quaiitik!}' of 
beef and pork, which he had delivered'tothe originaFifi'dbr- 
sees, although such latter indorsement 'of the' bill SflSdhig 
was irregular, and made by mistake. The pfamtiflJ'SJioWing 
the circumstance, hadpaid bills for the honour y)f the orig&al 
consignees on the goods in question ; and having received 
from.the shippers a regular indorsement of th6 feill bfl&dihg, 
, sought to recover the goods. But heldj " That as' ii'lett^r^liad 
been sent to the original consignees from' the ' i&ippers, 
statjx^g .their intentions to have properly transfttteS the 
goods to them, it was a sufficient transfer, and oountf 4he 
plain/tiff who liad notice of the circiiinstahces. Th^ o^ghial 
con^nee having tl^erefore irarisferred thfe goyflfe^^iififtei* a 
competent authority, it was not essentially netrdifeiiyiliat 
he should have the possession of the goods, br''£ftPjy^ual 
.ndorsement of the bill of lading. Plaintiff was nonsuited* 
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implied, unless the goods are voluntarily accepted 
at such an imperfect stage of the contract (g). 
. Nor will any acknowledgment that the freight 
was to have been paid by the shipper at the 
port of lading, be a sufficient consideration for 
the freight as such if not earned : and if the 

freight 

(g) 0$bord V. Groning, 2 Camp. 466. On issues directed by 

the Chancellor to be tried, as to a right of compensation or 

lien for short freight. There was a charter-party for a direct 

voyage, which the plaintiff was prevented from completing 

by orders isi^ued by different belligerents after the inceptiou 

of the. voyage; in consequence of which, the goods were 

brought to England, and taken possession of by agents on 

; jj^ehalf of the consignees, to prevent the captain from tor- 

^ tJQiisly disposing of them, and it was agreed that the 

D09se^ion so taken should not prejudice the captain's right 

^tctjliejQ^ i^ found £br him ; and said per Lord Ellenborough, 

..**\)f)re^hj cojild only be earned by performing the terms of 

the charter party. Then the right of compensation must 

^fij^jil^iQf some contract express or iipplied^: No express 

io^Pff^fflfi^ '^ ^set up, and from what can it be implied?' ' The 

.jjp|p;$9^io^ which ha^ been taken of the goods, being 'Wilhbut 

^ . jfi[gja^<?e tojhe "ghts of the parties, is no* acceptance of 

I tlj^^gipods. short qfj the port of destination, and no foUnda- 

it^pp for , A promise tp pay jpro raid itineris*** Verdict on 

f^ ^^^ ^sjgies. for, the defendant. On motion to the Lord 

, .C^b,{|ni;eilo:r for a npw trial„ his Lordship refused, approving 

{,, pf^he fraction po the jury, and the issues as found. ' But 

^^j^^j dir^p^ed. an action to be brought by the plaintiff 

^ (lor . frcu^t^, and that defendant should admit an accept 

^,l^i|iCf3 of the goods ^t London, short of their destinatioB, 

i^Jjf, jj^^^pfild appear that the pjalntiff could not have been 

B ^^8flgnaJ^}j[ required to proceed on the voyage. This the 

iH^if^ifSW^hv^^^ %^, ^?^S? ^""^ ^^^.? r^ accordingly a 
/^.,jy$j[(]|iGt.,j^or|th.e, defendant also iii Uiat action. 
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freight has been pslid it may be recovered back (h). 
But when there is a special contract for previous 

payment, 

(h) Masfaiter t?. Buller and another, i Camp. N. P. R. 
84. Asiwnpnt for freight agreed to be paid on the ship- 
ment of the goods* The ship was lost, and the only ground 
of contract^ for such payment was, its being expressed in 
the bills of lading '^ freight, &c. being paid in London^* 
anvlthe shippers paying jfreighty 8fc. in London. But held, 
that these words only meant that the freight should be paid 
in London, instead of the port of delivery; and that they by 
no means dispensed with the performance of the voyage. 
'< If the defendants had paid the freight upon shipment of 
the goods, they might have recovered every penny of it 
back again." 

Blakey t}.Dixon, 3 Bo8.&Pul. 321. On demurrer to a count 
on a promise to pay the money due for freight on delivery 
of thie b»l^ of ladip^»b^d» ^^ that to maintain such a count two 
things must con^ur^ first, something to be dite for freight; 
secondly, the delivery of the bill of lading. With respect 
to ^e forn^, nothing was averred to be due for freight ; 
notl^ng .could be due on die delivery of the biU of lading, 
but by^ special pc^tract ; for primd^acicy the freight is not due 
until the arrival of the goods." The count washeW there- 
fore ^ be bad* .. "If the plaintiff meant that the defendant 
undertook to.Jp8^y for freight of the goods on deliveiy of 
the biU^pf -Jading,, though no money should be dUe for 
freight, .he ouglit not to have laid the ^promise to be to pay 
themo^y4[u^ for freight." So in — 
. Ch^ «• Lovping, Sty. 52f o. On motion in arrest of 
j^d^m^nt, in. ^os^m^inf, to. pay 84/. out of ft-eighVfor that 
it did not mjpear that any freight wa^.4ue ; itheobfection 
was held good. . 

Cu^iijjg »j. I»ong,.i Pos. & iPul. 634. Assumpsit toT%^^ 
on.a contract to load the goo^s on board and. brin&'thdqa t(? 
EpgJ?9S PH?;;*P!/^^P> wh^^.readpr tp s^T, was cu^ ogt pf 
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payment, before freight is earned, the having 
received the goods on board would be a good 
consideration to support an action on such agree- 
ment. 

Not even an inchoate right to^ freight 
attaches until the ship has broken ground:- 
when she begins to movQ she begins to earn the 
freight ; and this rule is intended to prevent the 
delay which would probably be occasioned if the 
freight commenced sooner. To this rule ther^ 
appears however an exception, when the fault is 
not in the captain, as in case of an embargo, if 
the goods ar^e forfeited, for there the fault seems 

more 

port by an enemy, recaptured, and afterwards sold, and the 
proceeds (after di^ducting salvage) was remitted to the 
defendant; and held, " that though the master had had the 
trouble of loading, yet the recompense was included in 
the freight; and the contract is entire, and indivisible. 
At common lg.w ^1 the expenses of loading are included 
in the freight ; flnd if the party be not entitled to freight he 
can demand no satisfaqtion for loading. The inception of 
freight is breaking ground (MoUoy, Lib. 2. c.4. J 3, 5, 6.) 
By the marine law an inchoate right to freight attaches from 
the ship's breaking ground, and is consummated upon her 
arrival at tWe port of destination. * fj that law parties may 
recover, pro rata, if the voyage be interrupted ; alid by the 
common law, where a contract cannot b^ fjerformed, a 
meritorious, consideration may sometimes aripe, to eiititl^ a 
party to recover in q^svmfsU for work and labour *^fter the 
contract has been broken ; as where the shipper ha^ the 
fwlvantage of the carriage, though the original dontract be 
gone, the master is entitled to a reqompaise; pot however, 
on the foot of the old contract; but on a nei?ir contract 
which springs out of it." Osbord v. <Jrpxung, 9 .Cwnp. 

466. supr. 

6 4 
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more in him whose property the goods are (i), 
than in one who is a mere agent for their con- 
veyance. 

As the contract is complete, and the duty per- 
formed on which the reward is founded, so also 
the right to freight is consummated upon the 
ship's arrival at the port of destination. By the 
marine law!, if the voyage be interrupted, the 
parties are entitled to recover pro rata ; and by 
the common law of England, if the contract be 

dissolved, 

(i) '' In case a ship is freighted out, and in consequence 
of the, agreement receives her lading aboard^ if an embargo 
happens afterwards^ and her cargo is taken as forfeited, yet 
the owners shall, notwithstanding, receive the freight,* as the 
fa\ilt «i«ui not in them but in him. whose property the goods 
were*" Bcawes' Lex. Merc* S7,& Dig. Lib. 19. tit. a. c* 61. 

Luke A"9l. v. Lyde 2 Burr. 881. <' If a freiglfted ship be- 
comes accidentally disabled on its voyage, (without the &ult 
of iht itiaster) the master has his Option of two things, 
either to refit his own vessel, (if thiat can be done within 
tonvetiient time) or^^o hire another ship to carry die goods 
to the port of deKviery^ ' If the merchant disagrees, and will 
not let him do so, ^he master will be entitled to die whole of 
the freight of the full ' voyage (and so it was determined itt 
Dom.Procin the case of Lutwidge & How v. Grey), It 
» nothing to the master of the ship whether the goods are 
spoiled or not, and what die owner makes of tte goods ^, nor 
indeed can that properly be known till afber die' freight* is 
paid; for the master is not bound to deliver the gd6di<till 
ttfter he is' paid the freight. Provided the firerghtidPtaltelj 
them, it 'is enough if the master 'has carried them;' by «6 
tdoing he has earned his freight. The merchant 'must'lake 
all or none ; be jshaii not take some, and '^bftndoii' the 'reit. 
if i)ie afaaodons aU, heis excuaedthe frefgfat^^nd.^he'nuiy 
'^abandon all though they are not all losU" per Ld. Mansfield. 
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dissolved, or cannot be performed, a new contract 
arises upon a meritorious consideration for work 
and labour; but an embargo, which is only a 
temporary suspension, does not dissolve the 
contract. Freight, however, although not earned,, 
is yet an insurable interest, if the goods are so 
situated as to create a well-grounded expectation 
of freight being raised, for it is a contract of in- 
demnity. But this does not affect the marine or 
common law as to the recovery of freight itself 
between the ship-owners and freighters (^/i J. So 

also 

(k) Tonge V. Watts, 2 Stra. 1 251. Assumpsit on an insurance 
of ship and freight, the average on the former was paid mto 
Court by the defendant ; the latter, it was contended, he was 
not liable for, as the goods were not on board,- aithough 
the ship might have earned it, but for the accident which 
prevented 4li^ voyage. But as the goods were not acstually 
loadfid on board, so 99 to make the plamtiff's riglil to freight 
to. have commenced, he could not be allowed it In Mont* 
gomery V. £ggintan, ;^T. R.362, there was an inception of 
the contract, because part of the goods was on board ; and 
plaiotiff recovered on an- insurance policy on such freight. 
And in Tlwmpson v. Taylor, 6 T. R* 478, where, under a 
contract by charter^^party to go to Teneriffe to receive the 
freight, <' the plaintiff, by proceeding thithier, had begun to 
p^Hbrmpairtoflus contact, which, ifmatured,. would have 
entitled higi to his j&eight*; he may liBCover on the policy*. 
whip}i was 4m insurance on, that freight.'" 

Hl^Uey V* Clarke and others^ 8 T. R. 259. AssumpsH 
fojP, snot carrying goods* The ship in fact being detained for 
two/ years rby an embargo ;. and l^ld. ^ That although an 
etnbasgQ. being imposed during the war might be a Jegal 
B^lerruptitfODiof. the .voyage ; yet^ that snob an*, order in 
council, .or.iuct of parliamenty oidy suspended the ei&ectttiiJki 



90 MisceUantooM Duties : [ch. 6. 

also freight may be pledged; andif tiie ahip-ofiviter 
is also part-owner of the cargo» aod saoiptions (be. 
pledge of it by his partiiera» without exeqptiog the 
freight, it will be con^dered as pledged .together 
with the cargo. 

A Warehouseman is not like a carrier^ bound 
by any custom of the realm, nor to be considered 
as an Insurer ; he stands therefore in the situation 
of an ordinary bailee for hire, and so is answerable 

only 

of the contract, but would not dissolve it ; and as when the 
defendants entered into this contract it was incumbf nt on 
them to specify the terms and conditions, and as they did 
express the terms, and absolutely engaged to cany the 
goods (the dangers of the seas only excepted), tk^t there-^ 
fore is the only excuse they can make for not performing 
the contract : if they had intended that they should be ex- 
cused for any other cause, they should have introduced such 
an exception into their contract. So Afl. 87. And/' No line 
has or can be drawn to show, that though an en4>argo of a 
certain duration would not put an end to such a contract, 
an embargo of some longer duration would. Said by the 
Court in Grote v. Milne, 4 Taunt. 133. 

So, a retardation of the vojrage is no ground of abandon- 
ment as for a total loss, where freight is subsequently 
earned. Falkner v. Ritchie, 2 M. and S. and cases cited. 

Moorsom v. Greayes and others, s Camp. 627. Action 
fbr freight under a charter-party. The vessel in puisuance 
of which had unloaded part of her cargo, and by the ex- 
press orders of the defendants agents had proceeded to a 
port, where she was detained for a breach of blockade by 
the government, but was afterwards liberated, and completed 
her voyage ; and Lord Ellenborough thought, th^t as .the 
ship was taken in proceeding by order of the superciffgo^ 
the voyage was never discontinued, and the freighters were 
answerable for thesubsequtot detention in the same manner' 
as if it had arisen from contrary winds, or an embargo. 
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only for OTdiftttry neglect, &c, (I). The difficulty 
which has arisen in cases respecting them has 
ori^ated from the uncertainty when the carrier 
was tb be cotisdd^red as having the goods in his 
possession in one or other of these characters ; he 
miry, *?ben his duty as a carrier is determined, 

assume 

(Ij " When a private man demands and receives a com- 
pensation fot the ba^e custody of goods in his warehouse, 
or store-room, this is not properly a deposit, but a hiring of 
care and attention ; it may be called locatio custodia, and 
the bailee may be denominated locator operce, since the 
vigilance and care which he lets out for pay are in truth a 
mental dperatidn: iHiatever be his appellation, either in 
Engli^ or Latin, he is. clearly responsible, like other 
interested baileei^, fot ordinary negligence. When a person, 
who, if he were wholly uninterested, would be a mandatary y 
undertakes for a reward to perform any work, he must be 
considered as bomid still more strongly to use a degree of 
dil%ence adeqUati^ to the ^rfimbattce of It. His obligation 
must be rigorously construed; and he would perhaps be 
answerable for slight neglect, where no more could be 
required of a mandatary than ordinary exertions." Sir W. 
Jones' Law of Bailments, 96. 

Cailifft7. Danvers, Peake 113. ^^^um/MtY against a ware- 
houseman for negligently keeping a quantity of ginseng 
which the rats had got at and destroyed, although every 
precaution had been taken; and LordKenyon said <<that 
a warehouseman was only obliged to exert reasonable dili- 
gence in taking care of things deposited in his warehouse* 
"Biat \i€ was not to be considered like a carrier, as an^ 
iiisnrer; and that the defendant in this case having exerted ' 
a& dud tod cdmmon diligence for the preservation of the ' 
cOtthn^iMiity, was not liable to any action for this dami^e 
wMch life' wuld not prevent." 

i^Esp.^K* P. tl. 5154 Fincaune v. Smdl-^lVfeore i&, ' 
Md^aei Odwp:' 480, .. 



§2 Miscellaneous Duties : [ch. 6. 

assume the new and less respdosible one of. a 
warehousemttfi, fttr thi$ is- for the coavenience of 
the owner of the goods, but they cannot be 
coupled, nor exist at the same tune (m). Where 
tlM( duty of the carrier, ceases ody by delivery to 
tbeiparty^ his UabUity as«such continues whilst the 
goodsiare deposited in any warehouse,&c. (for doing 
which, €Aren although as^parate price be charged), 
or whikt they are in t^ bands of any porter; 
the warehousemen, porters, &c. for this purpose 
being considered only as his servants, and he will 
be liable for their defaults. 

If by fraudulent alteration, or other fijilse pre- 

. tence, more be .demanded, and taken for porter- 

. age, &e. than h legeJly demancbable, this is an 

<^offtece'Witbinl:he Statute 36 Geo. g» c. 24; for 

bb'taining money nnder fals6 pretences,, and si^b- 

je,Ct§,{he o.flfender, QTK conviction,. to. fine. t^Wip- 
. . prii»ownepty or pillory, or public shipping), or 
I tfflfnsportation 'for seven years ; or it may be* G<m- 

sldered as an ofifence within 39 Geo, 3. c. "^8, 
' which enacts, "Thatif any porter, or ptjierp^rs^n 
1 i^ijiplRy^d in.lhe,.porj^erage, or delivery, of Jbqjffs; 
. liasfaets^ l^ackages, paiTcels, trusses^ game, or otter 

- ' ' ■ "thiff^s, 

' g«tioh Company, 4 Term R. 581, mipl ^(¥liei«ithe Otort 

< ebiiBtd^t-^ the defetiibntB aswardliou^ecneiL only^'tukltticnre- 

^ foare nt>t liable fyfioe^tMe acdidttec; as^iis, '^. 'inn in 

' Hide lo^ 8»Ae' Company, 5 T. R. 'R* ^g, suptv^ati ^Wch 

?^/tiiei^^da&ts oharged for the carti^e'^afad wttr^oMig, 

they were conildered > isabte, i&Mnyfieh 'a& " thii' ^f^Sbds 

' Iii;$te^hr4lidit I^jEOidsm «he^>^^ lli«$VH(kity^lis%^ners, 

to deliver them to the parties to vAlMar1I|ty'^ere^dii^id<8l)d(cL 
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thihgB, 'shall take fot' the same a greater sum than 
the prites' fttfed; they shall forfeit for every such 
ofFeticd' a sum not exceeding 5 /. nor less than 
20 ji; and fills remedy on the latter statute has 
heen held to be cumulative, and not to take 
away the remedies previously existing at oooimon 
law, or by other acts of parliament. It will however 
be necfessary in an indictment on the latter statute 
to describe thc'thtng accofding to the fact, and 
not by any generic term, as it will be a fetal 
variance (^»^. 

Wharfage 



fnj'Uex V. bouglas, i Camp. 212. Prosecution against 
a porter, for' obtaiiling mon6y' under iUse pretences, by 
coonterfbiting a ticket t<» obtanl a greater. Bum than the 
lawful charge ; agttitist which ■ indicton^t, 1% w^ ^objected, 
first, that being a basket it wa^ laid as a parcel, and the 
Stat. 39 Geo. 3. c. 58, specifies baskets, wherefore the in- 
dictment should have described the thing according to the 
" faci ; m& Lord EUenborough hdd, tkat it would upon that 
£ita;tuta ha?^ been a fatal variance, but it turned out to be on 
the Stat* 30 Geo. 2. c. 24, and so the description was well 
enough.' It was then objected that, as the money was laid 
to have been the property of the prosecutrix, whereas it 
bad been paid by the servant ; but held; that although her 
'having subsequently reimbursed the servant did not imdce it 
. her property at the time, so as to support such an allegation, 
yet as it appeared that the servant At the time had some 
. nidney belonging to his mistress, it was sufficient ta> sustain 
thd indicfeiBeiit ; lastly, although the offence certainly came 
• vifrii]hA& the 39 Geo. 3) ll was not xtecessarythat tbe indict- 
f ! iMDt ahouldrbei oa that statute ; tbe remedy 'thereby pten 
t'.^^as eumufativj^^r and did n^t take awagr- the cemediesivlfich 
^irJiefomfuusted at common law, or by other aet0<afPa6liaiaent. 
' i . .The defendant -was aocordihgl^ convicted^ > > v ^v^ v xt 
. r^. th^ft^rthfte r^idaii^vas (ipQpeiJM^gitfae.^octemgi^ in 
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Wharfage seems only to be due when the 

goods are laid upon the wharf for the purpose of 

being loaded or unloaded. It differs specifically 

from anchorage or mooring ; these ai*e charges 

rather incidental to the ship than the goods. In 

London, the duty for wharfage and cranage is 

created by Stat. 22. ^Car. 2. c. 11^ which enfkCtS) 

'' That a public wharf or key be left along tiie river 

side from the Temple to London bridge,' forty 

feet wide, and that no vessels shall lie before the 

same longer than shall be necessary for the lading 

or unlading of goods, without consent of the sevjeral 

wharfingers; and that it shall be lawftrl for ail 

persons to load or unload goods at the s&n^'e, 

paying for wharfage and cranage such rates as the \ 

Kiijg i^ council frpm tp time ?h^ll appoijitf .^^^'li ; 

And we .haise si^n that eVe% when whar&gdx^gbi 

due, by th6 ^ds havibg 4bieen so tinldad^*) 

aga:inst the express /directions of the cbrisigl^d^f 

he does not thereby become subject to the charge j 

Jbut if the gpods^ are detained, troy^ will He^fccd 

tliem; for wbatever act of another bringi^ a <cbf^e)f 

up6n thte owner, contrary to his orders, is a tortiofts;^ 

conversion (p). 

J 7. Property in Goods, uohen and in ix>horh vested. ^ . ^ 

* ■ - • . ' ■ '*^ ' ■ ^ '^ ) 

:,Tjaj5 delivery, of gooda to d vjCarri^ .i&iia/i> 
delitery to die consignee so as tovest dn liitu^ 
a legal rijght of property, and the fcaVritei^^^li^- 
comes his agent even although tHe ,?6hsjj^pp'^jj 

.,..,..•: .* .... :j:...H.ftgi;§fi^itD 

fo) Stevens v^ Costor, 3 Burr. 1409, & 1 Bi. R. 423. 
(f) Syeds v. Hay, 4 T. R. 260, supr. 
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agrees to pay the carriage (q). And this vest- 

•'ment of the property is considered so absolute 

from tlie instant they are delivered, that where 

goods 

(q) Dawes v. Peck, 8 Term R. 330. Case by cons^or 
against a carrieti named by the consignee, for so negligently 
carrying spirits, that the permits expired, and the goods 
were seized; and <said, ''that the question of the proper 
.jperspn to maintain the action must be governed by the con- 
sideration in whom the legal right was vested, for he is the 
.person who has sustained the loss, and the proper person to 
call for a compensation. The right of property on which 
this action is founded is not to fluctuate according to the 
choice of ^ the* consigfior or consignee, tlutt either of them 
may at his pleasure* maint|tin ^ action {gainst the. carrji^r 
for the non«>delivery or damage of the goods, what was done 
by the consignor in respect of the booking was as agent of 
the conmgneey'at irhose'risk the go6ds were sent. The 
legaL'pfdporty of the^ godd» «as, by tlie Mhiary to .th« 
cai'iu^i.v^^d in the^ ,fft>ni^ofK ^.^>&<i$i$>P QUght^Q' 
have been broug)f^ by him.*' . J^(%inenf fpr the dofemtlftn t, , , 

Dutton v. Solomonson, 3 Bos. & Pul,,583.,i45^mp^Y for 
goods sold and delivered, under a contract to pay for them 
by a bill at two moaths, which the def^daiH afterwards ^ 
refused to acgefrl^' oiidl. after. the i^oodaJiadarivved, and 
then only at three mooths. The writ was ^f d out heSoi^ 
the bill, if accepted, could have become due,;. and on that 
point it was held that the- action could not be commenp^i 
before the expiration of the period which the bill b^d to ^un« 
(M ussen v. Price, 4 East R. 147.) And upon the principal 
que8tion,ias to the delivery of th^goods, wl^ich didnotao^ive 
until#erith^wi;it |iad been suedout : s^ pcvcXcOJTfl Alva|»^yJ ' 
*' W^eatl^^ojnt ^rp first mentioned I was sttiprise4).for|it 
Itppeared to me to be a proposition as well settled as any 
in meiaw ; that if a tradesman order goods to be sent by a 
cai^rier^ t^o.ugh he does not name any particular carrier^ the 
moment the goods are delivered to the carrier it operates 



X ; ,v^.» :' 
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goods were delivered to a carrier a day before, 
and reached the consignee a day after, he came of 
age, it was held that he was not liable for the 
price, as being an infant (^r J. 

Such a rule is in some degree necessary to pro- 
tect the carrier ; for, generally speaking, he knows 

nothing 

as a delivery to the consignee ; the whole property imme- 
diately vests in him : he alone can bring an action for any 
injury done to the goods ; and if any accident happen to the 
goods it is at his risk. The only exception to the purchaser's 
right over the goods is, that the vendor, in case of the former 
becoming insolvent, may stop diem in transitu.** 

Vale V. Bayle Cowp. 294. Action for goods sold and de- 
livered, which the purchaser had directed to be sent by 
land-carriage generally. The plaintiff accordingly sent them 
by the only conveyance there was by land-carriage, and the 
goods were lost on the road. And, per Lord Mansfield, 
*' It is as much as if the defendant had mentioned the par- 
ticular carrier by name, for there being but one carrier the 
plaintiff had no choice by whom to send them. If a vendor 
take upon himself actually to deliver the goods to a vendee, 
he stands to all risks, but if the vendee order a particular 
conveyance the vendor is excused;" And in 3 P. Wms. i86y 
per Ld. C. J. Eyre, " Though a trader in the country doeu 
not appoint a carrier, yet if the goods be embezzled he shall 
be liable, because he leaves it in the breast of the person to 
whom he gives the order to send them by whom he pleases." 

(rj Griffin v. Langfield & ux. 3 Campb. 254. Action for 
goods sold to the wife dum sohf who came of age September 
20th. The goods were delivered to a carrier for her on th^ 
18th, and reached her on the 21st ; and it was said, by Lord 
Ellenborough, ^* When the goods were delivered to the 
carrier, the property vested in the defendant, and she mi^it 
immediately have been sued for their value. Therefore, if 
she was under age on the l8th, the action cannot be sup* 
ported.*' 
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nothing of, nor has any clue to find, the con- 
signor, but only the party to whom the goods are 
directed, and to whom he looks for the price of 
the carriage on the delivery. Nor will the cir- 
cumstance of the consignor's having paid the 
booking, alone make him a principal to the con- 
tract with the carrier, since that would be consi- 
dered to be done as the agent of the consignee, 
at whose risk they are sent. Where however the 
consignor has paid the carriage also, that it is 
aufficient to raise a privity of contract with the 
carrier, and he may maintain an action against 
him for the non-delivery of the goods according 
to the implied undertaking (s) . ' 

The 

.. (s) Qawes v. Peck, 8 Term R. 334, supr. 

King & al. v. Mer^edjth, 3 Camp. N. P. R. 639, Action 
by the vendor against the vendee for the price of brandy, 
the quality of which, when delivered to a carrier, was of 
the legal proof,. but was so far reduced whilst in his pos- 
session, that it was seized by the expise. The carriage waa 
to be paid by the p^aintifFs ; And it was said, per Lawrence, J. 
" The mode in which the carrier, was to be- paid makes no 
difference. The moment the spirits were delivered to him 
the property vested in the defendant. The plaintiffs by 
paying the carrier, did not. become insurers of the spirits 
while in his hands," , Verdict for plaintiffs. 

. .Jia^t V, Sattley, d.Camp. N. P. R. 538. Action for the 
price /of. a hogshead of gisy sold by plaintiff's traveller, and 
deliY^^d ta a carrier^ by whom similar orders had been sent; 
snd held» that ibis was such, a delivery ^d repeipt of the 
l^ds iu» tQ.bind the parties without further contract under 
tfie' statute of frauds. Per Chambre, J. ^\ I think, under 
tbcMjjgcHnwliancefl .<rf this case, the defendant, must be con* 

H sidered 
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The general rule holds e({ually whether t|)e con- 
signee directs the goods to b^ sent by a particular 

conveyance 

si^ere^ as having constituted the master of the ship his 
agent to accept and receive the goods J* Y. Huxham v. $mith, 
3 Camp. N. P. R. Qi. 

Caoke v.Ludlnw, 2 VewR* 1 1§. Auumpsit for the price of « 
dii^ff>cutter, &c. directed to be 9f n( by any ceovey^nq^y but 
ifhich, tbrQ^gh the fault of th^ i^b^Pg^r, to whom it h^^ 
been delivered, was sent by a idSi^rent vessel to the one 
notified, and there remained in the warehouse unclaimed, 
until the plaintifi demanded payment of the bill. Ajid H 
vas h^ld that the plaantiili having doae every thing wbifib 
ihey wer^ liQund to doi wf re ^^I)f4 to r^cof ev : and, p^of 
J, Heath, *' I do not coi^sid^ thf wbarfipger as in an^ 
degree the agent of the plaintiff ; he is the agent of the 
defendant, by whose order and direction the goods were 
sent." 

^opre V. "VV^ilson^ 1 7enn R. 6$^. Assumpsit by consignor 
against the defendant, a cdmmon carrier, for not safbly 
parrying and delivering goods fbr a cert^un hire and rewar^^ 
alleged to be pai(l by the plaintifb, but whidi it wf^ 
prbved was to be paid by the consignee; and held, that 
whatever might be the contraot be^een the vendor and 
vendee^ the actual agreement fbr the Cfirriage was between 
the vendor and carrier, the latter of whom was by law 
liable yp<>i\ that agreement : i^d the rule was made absolute 
for getting aside the nonsuit, i Atk. 248. 

Davis and Jordan v. James, ^, Burr. 269o. Con^gnqv^ 
against the carrier for not delivering goods sent by him. 
The question was, in whose name tfie aotioii ought to have 
been brought ; and, per Lord Mansfield, ^ The vesting^ of 
the property may difih* according to the ehpoiiBistanoes of 
ihe case, but it does not enter into the pgcsoni ifuesUoa. 
This is an action upon 1^ agreement between th» plamtiiSI 
and the carrier. The plaintiffs were to pay hitaa i therefore 
j(he a.ction is properly brought by die persons wko ajgreeil 

with 
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conveyftiice M hot; ih the former tas^e it iS fe 
direct appointment by him of a tarriet- folr thfe 
purpose ; irt the latter hfe shall stand to th^ risk, 
because he heavies it in the power of the person of 
whom be has ordered the goods, to sfehd theth by 
tiny carrier he thinks fit. 

Nor is there atly difiference iti this t-espect, be- 
tween goods sent from ohe patt of England to an- 
other, and goods sent to a foreigtl country, except 
thtit in the latter case no piroperty cati be recognised 
in any other person than the consignee named in 
the bill of lading. The delivery on board Imme- 
diately vests the property in him (t). Hetite, if 

the 

with anct were to pay him.'* Anonymous, cited 3Esp. 115. 
Action agaimst k cslrrief fbr not deHv^ring gbods to the 
^rsoti by whcttn thfey wei^e delivered to the cartiet' ; the 
lalter being indemnified by a person who claimed them. 
And Mr. J. Gould would not permit him to set up any 
question o^ property out of the plaintiff; and held, ** thai he 
having received them from him, was precluded from ques- 
tioning his title, or showing a property in another pfersori/' 
And Lord Kenyon admitted the authority of this case as 
law. 

ft J Brown v. Hodgson, 2 Camp. N. P. R. 36. Action 
"by the i»hipper against the ship-owner for special damage 
sustained by his having tna^e a false aftdavit, whereby the 
goods were libelled in the admiralty court as Ddnish property 
(then illegal), although fhey were afterwards restored. 
£ut as the goods ^ere expressed in the bill of lading to Be 
shipped by order and on account of tlesse and Co. ; the 
plaintitf was nonsuited, as not havicfg any property in the 
goods ; and, per Lord Ellenborougii, ^ t csta recognise no 
property but that recognised by ike bill of tadrng. 'th& 
action cannot therefore be maintained.'^ 

Joseph V. Knox, 3 Camp. 321, infr. 

H 2 
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the bill of lading establishes a privity of contract 
between the consignor and the captain, as stating 
the shipment and payment of freight as a consi- 
deration on the one part, and a promise of safe 
delivery on the other, the captain is estopped from 
saying that the shipper has no property in the 
goods, so as to be damnified by his breach of the 
contract. The shippers may therefore in such 
case recover, but they will hold the damages re- 
covered, as trustees for the real owner of the 
goods (u) . 

. A carrier has such a property in the goods as 
will enable him, like any other bailee, to nfiaintaio 
. his possession against all but the rightful owners, 
or to recover them by action in trover f»r J. 

So also the driver of a stage-coach, &c. has as 
against Iiis employers only a bare charge, but as 

against 

fuj Joseph and others «. Knox, 3 Camp. 321. Action 
against a ship owner for not carrying goods. The bill of 
.lading stated the goods to have been shipped by the plaintifis 
in London, and that the freight was pAid there; and said 
by Lord Ellenborough, " I am of opinion that this action 
well lies. There is a privity of contract established between 
these parties by means of the bill of lading. To the plaintifiBs, 
from whom the consideration moves, and to whom the pro- 
mise is made, the defendant is liable for the non-delivery of 
the goods. After such a bill of lading has been signed by 
his agent, he cannot say to the shipper, they have no 
interest in the goods, and are not damnified by his breach of 
contract. I think the plaintiffs are entitled to recover the 
value of the goods, and they will hold the same recovered 
as trustees for the real owner." 

Anon. 3 Esp. 115, supr. 

CxJ 2 Bl. Com, 453. 
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against all the rest of the world he has such a 
special property as will enable him lo charge any 
wrong-doer as upon his own goods, for he has 
in fact the possession and entire control over 
them (y) . 

§ 8. Stoppage in Transitu, 

But although the property is thus absolutely 
vested in the consignee, by delivery to the earner, 
it is not so entirely, but that there remains an equi- 
table power in the consignor of resuming the 
property, under certain circumstances, before it 
actually gets into the possession of the consignee. 
When this right is exerted, the property becomes 
re-vested in him as much as if he had never 
quitted the possession. 

However, at first, this right was considered only 
an equitable remedy in cases of fraud or insol- 
vency ; it has now become firmly established as a 

common 

C^) Deakin's case, Leach's C. C. 862. Indictment by 
the proprietors, s^ainst the drivers and another, for pur- 
loining a box in the course of conveyance by their coach ; 
and upon the question, whether the driver had the possession 
of the goods, or the bare charge only; it was said by 
Hotham, B. in delivering the opinion of the twelve judges, 
as in the text, and also, " That the law, on an indictment 
against the driver of a stage-coach, on the prosecution of 
the proprietors, considers the driver to have the bare charge 
of the goods belonging to the coach ; but on a charge against 
any other person, for taking them .tortiously and feloniously 
out of the driver's custody, he must be considered as the 
possessor." 

H 3 
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coauttoa law r\ghJk(z}y and cofitiaues until the. 
goods have reached either the actual or conslruc- 
live poesessioo of the conaignae ; for then be, and 
all who claim under him, acquire a complete 
dominion over them (a) . 

Hence 

CzJ Oppenheim v- Russel, 3 Bos. and Pul. 44, supr. 

CaJ Ellis V. Hunt, 3 Term R. 464. Trover by the con- 
fiignor, against the assignees of the consigBee (become 
bapakrupt), who» on the arrival of the goods al the endoC 
the journey, had put th^ii; mark upon, them, but could pot 
remove them, beqause immediately on their arrival they 
were attached by process of foreign attachment, by one of 
the bankrupt's creditors. The countermand fiH>m tf»e 
plaintiffs did not reach the carrier until fbux daya ai)»r this 
happened ; and- it. w£|s held, ^' tfi^ when the marik waa sq pu(br 
upon them by the provisional assignee, they were no longer 
in transitu, but were delivered to the consignee, as far as 
the circumstances would permit, and that instant the ware- 
houseman became the agent or servant to the banjcrupt. 
All the casea poeoeed. oa the ground that the goods wb&Hi 
stopped wsere in transitu, and that there had not been an 
actual delivery to the bankrupt ; and an actual delivery is 
necessary to divest the vendor's right oi stopping the gctpds 
in transitu,^ 

Hodgson t7. Loy, 7 Terra R. 440. Trover by assignees 
of consignee, against the agent of the consignor, for butter, 
f6r wh;ch the consignee had paid a part ; but heldj per 
Lord Ki^nyon, " The right of the vendt)r to stop the goods^ 
ifi, transitu is a kind of equitable lien adopted' by the law, 
for th^ pur^foses of substantial justice, and not proceeding 
upop the ground of rescinding the contract. Weare^clfearly 
of*, opinion, that the circumstance of the vendtee having 
partly naid fi?r the goods, does not defeat the vendor's right 
to stop the goods, the vendee having become bankrupt; 
and that the vendor has a right to re-take them, unless tha 

»« whole 



H«iKe 110 dgreeftiem made bettre&iK tb^ cm- 
^gEu^ afiid bis tatmgfiee^ whether direct or imfrK^y 
eM ii6[e&t or affeei f hi9 idght of IhQ c6ns}ghofi^. lb 
bm b^n held to be a power tacitly reserved out of 
the former control which the consignor had over 
his property at the finfie 6^ delivering it to the catr- 
rier, and therefore pafamount to any agreenietit 
between the carrier and the consi^ee^ in respect 
of any duty, or right of lieii, which may ai-ise trpoir 
those or othefr goods; so thai! iff the cofisigfwrf 
wotild exert this privJlegey and reclaim the goodg, 
he is only »jbject to such lien or duty, ad may 
JMive afriden in: consideration of thait particular 
bailment, foif the labour and dfSgence bestowed 
on th6 goods abou* v^^hicb it was eftiployed (b). 
The principal point,, arid indeed only difficulty, is, 
in determining what shall be sucb ai> actu«d or 
GOHstructive deliirery mtO' the possession of the 
eonsignee, as wili detertnk^ this right of the con*' 
^ge\6Ty for then the state of transit ceases'. 

If the consignee appoints another carried ot 
agent to receive the goods,, this may be a construc- 
tive delivery ta the conngaee,^ for many purposes ;> 
bttt, iff is said, tfmt only j»> actual delivery C9xv 
dfivest tfttfri^t of stopping them ifi' t'rctndtu. 

There may however be an actual delivery, 
without the necessity of a corporal touch, or even 

that 



wbole^ yiiee hachbeea^paidJ' Vid. !Fme ik Wray, ^ Bast R, 

H4 
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that the consignee (c) should see them ; as when 
the goods are put on board a vessel, chartered 
by him (d) , or^ if they are handed over to his 

packer, 

fcj Ellis V. Hunt, 3 Term R. 468, supr. 

(dj Boehtlinck c. Schneider, 3 Esp, N. P. R. 58. Trover 
for tallow, by consignor, against the assignee of the 
consignee. The tallow was delivered on board of a vessel 
chartered by the vendee, but before it reached him he 
became bankrupt, and the plaintiff sent word to his agent 
to stop it in transitu ; and held, per Lord Kenyon, " The 
whole question is. Whether there was a delivery to the con« 
signee of the goods, before this letter was written, or not i 
Before the delivery, the party may annex any condition to 
it, but not after. If the ship was then chartered by the 
consignee, it is a complete delivery of the goods to him, 
and there can be no stopping in transitu ; and it makes no 
difference whether the act of bankruptcy was then- com- 
mitted or not." Vid. Boehtlinck v. Inglis, 3 East 381, infra. 

Fowler et al. v. M'Taggart, 1 Term R. 522, where it was 
held, by Grose, J. at Bristol, " That a delivery of goods 
into a ship chartered by the vendee, who afterwards became 
a bankrupt, was a delivery to him, so as to defeat the ven- 
dor's right to stop them in transitu. Here however the ship 
had been chartered for three years, during which time the 
bankrupts were to have complete control over her ; and the 
goods were put on board, not for the purpose of being con» 
veyed from the plaintiffs to the bankrupts, but that they 
might be sent by the latter on a mercantile adventure. 

But in Boehtlinck v. Inglis, 3 East R. 381, the bankrupt 
had no control over the ship, but had merely contracted with 
the master to employ his ship in fetching goods for him, 
which (it was said) ** does not differ from a similar contract 
entered into by the consignor by the directions of the con- 
signee, at the loading port, for the conveyance of the gooda 
from him to the vendee ; in each case the freight is to be 

paid 
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packer, and his agent opens, and examines the 
quality of the goods, the right would be gone (e). 

And 

paid by the latter ; in each case the ship would be hired hy 
him : the goods are still to be considered, on their passage 
or transit, from the consignor to the consignee. The right 
of stoppage cannot depend on the contract to consign goods 
amounting to half the tonnage of the ship, or a complete 
loading, or any quantity." The authority of the preceding 
case was recognized. 

In Inglis v, Usherwood, i East R. 515, which arose out 
of the same transactions ; there it was held, *^ That if the 
delivery on board of a ship chartered by the bankrupt had 
happened in a port of this kingdom, it would in effect have 
been a delivery to him ; but that the Russian ordinance, 
. which enables a consignor to re-possess himself of the goods, 
even after such a delivery, took it out of the rule, and the 
plaintiffs recovered the amount." 

(e) Leeds v. Wright, 4 £sp. N. P. R. and confirmed in 
C. B* 3 Bos. and Pul. 320. Trover against a packer, em- 
ployed by an agent, for the purchasers (who had become ' 
bankrupts), to recover goods in their possession, upon the 
ground, that, until the gooda got into the possession of the 
principals, the vendors had a right to stop them in traruitui 
but held, per Lord Alvanley, '* That as the contract was 
with the agent, and the delivery to his order, he having a 
discretionary power over them, the plaintiffs had no right to 
stop them after they came into his possession, and he had 
exercised any act of ownership on them. Here the agent 
had unpacked them, and having taken away some, re-packed 
the rest." Plaintiff nonsuited. 

Scott and others v. Pettit, 3 Bos. and Pul. 469. Trover 
for goods, by the assignees of the consignor, against the 
packer of the consignee, to whom they had been delivered 
under a general order, as the consignee had no warehouse of 
bis own ; and held, that there being no other place of deli- 
very, the goods when anrived there were in the place of 

liltimate 



And so if ui^ otiier act of cmrMndi^ be dOfie 1^ 
the comigaee or bfs agent (^y}. 

So if tliey are delivered to a T^arehouseman, 
to whom the conaigfiee pay» rent for warehousing 

theftK 

utdmnte d«liwrf, mid edMequtfutTy trere tk& Ibiiger fiat^fd' 
te* Ae right of stoppage in transihe. 

fJ'J Wright V. Lawes, 4 Esp. N. P. R. 8i2, Case against 
a warehouseman, for non-delivery of goods, delivered by 
plaintiff's agent to him, to be kept. Plaintiff had agreed 
with one Shevill for four pipes of wino> to be paid tov 
partly in money, partly in goods- Shevill. obtained the wine 
from Bamford and Co. by means of an agent in London^ 
who turned out to be a swindler ; and Bamford and Co» 
stopped the wine in the defendant's cellar, where it had been 
deposited by the plaintiff's agent, who had, with the plaintiff^ 
exercised au act of ownership over the wine,, by taking' 
samples, &c. And it was held, by Lord Kenyon, ^ That as 
the plaintiff has made out a good title to the wine, under tL 
tond fide agreement, it is too much to say that a corporal^ 
touch is necessary to confer a property in the consignee ; 
and though they have not reached the plaintiff's own abode, 
where they were to be ultimately delivered', yet as they had* 
been delivered according to the bill of lading, the carrier's 
responsibility was at an end, and the delivery was complete. 
There was no right in Bamfbrd and Co. to stop them in 
transitu'* ' Kidiardson t?. Goss, 3 Bos. and Full 137, supn 

Stoveld V. Kug^eSf 14 £iu^,. 2P^, Tvovev foK tiobeBii 
against vendors, by the assignee of thd original vendee^^wh^ 
communicated his* having, purchased? it ta the de&ttdaots, 
andf with their consent, marked with; his initiak sudipartT' 
of the timber a» still remained- in their possessiinrjs aad it' 
was held, << That this was such- aa^ exgreae^ assent to- die 
transfer of the property^ as mado the doiivdsy so &b 
oxecuted, that the. defendantSk ooM^u/^Aciigf^ aU^ i^m^ 
tramHu^* 
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t]Bmm (gX or li tb^ consignQra tbemaelves charge 
him with rw% for keiepi|>g tlp^ goo48 in thfiir ware- 
houses, 

Cg} Richardson v. Goss, 3 Bos. and Pul. 119. Trover 
by consignor, agahist tf»e wharfinger, whe- detained the 
goods. a» a lien on » gen«val bahmce from the consigoee ; 
bill; aa the cowign^e^ beQeoaing inselyent, had counlei- 
naanded his order, it was held, the defendant could not set 
up such a lien ; but said, per J. Chambre, " 1 should strongly 
incline to think, tliat if a man be ia the habit of using the 
waveheuse q£ a wharfingev- aa his own^ and make thdt the 
repository of his good9» 9md dispose of them, thare^ thai 
the jowney would be at aa end idhen the goods, arrrired al 
sueh^ wareheuM*" 

Mill» V. Bbll> 2- Id> 4574 Trover Sob madder and lodigo^ 
by eoH^oPs, against) a wharfinger, who paid freight and 
other ehargefr of the goods to Exeter, and was to have icn> 
warded them- t<^ theii desHkiation, as the paymaster and 
^ent of the consi^Eiee^ to whose account they were put in: 
the whadtnger's books* The veadee hawing^ ^ea nolioe' 
to ^e- veoifon^ of tikeiv insolvency^ tfaee latter gave notiiee to? 
the wharfingers, and demanded the goodir as: their properly 
and tile defeadanl) ga^e aa undertakinig nolr to delUer thorn 
undil he waa eertaia o£ a safe deKvery ; held^ ^ tiiat a d&». 
maBd}h|i the vesdor,, whik^ tibegpoda^ ana in imnsifuy dafeatS4 
the coatmct ; and the^ goods; Mpg still' in tmrmiu^ and dia 
Gonsigneea haiKiog! done ng^jthtpgc tOf take possession whilst. 
they remained with tl|e whafffinf<»», tho latter not havkg 
bseR paobiimlady eimkf ad bgr the vendee^ ia> to he conr 
8]dei»d.a0:a wddloHQaiied" 

DisuNhand others v.. BaMwen*, 5.Ea«t^ 175. Trover foe* 
eight^m halfls oE cottenitiHaat) h^ the assignees of the. con- 
signoe^ agnuistt tbe eowifpMi», who hadseiaed the goods» 
wllitet ih the' handa. of'ar p^ason describing himself tabe 
HMrely aa>expedilio»<if g^epb aaceniing^ tortiha dicections o£ 
the>coBaigae% aiflt^ge|,andsiiieae'iiistr4)niiKU^bat9P0e^n^hiQ^ 
a»di lattw;. an^itww ^pMidi tpi hy^th^eo Judges against 
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houses^ after the time that they ought to have been 
taken away by the terms of the contract (h) . 

So the right is gone, if the same warehouseman 
is^ agent for both parties^ and the consignor gives 
an order to him to deliver the goods to the con- 
signee, although the warehouseman does not even 
make a transfer to his name in the books^ for it 

is 

• 

Grose, J. '' That tbe transit was at an end ; upon the same 
reasoning as in Hunter v. Beale, (cited in EUis v. Hunt, 
3 Term R. 467) ; the transit of the goods having once been 
oompletely at an end, in their direct course from the vendor 
to the vendee, on arriving at the inn-keepers, from which 
time they were afterwards' under the immediate orders of 
the vendee, and were thence actually launched again in a 
course of conveyance Jrom him, in a new direction pre- 
scribed and communicated by himself. And if the transit 
be once at an end, the delivery is complete ; the transitus 
for this purpose cannot commence de rwoOy merely because 
the goods are again sent upon their travels, towards a new 
and ulterior destination." 

(h) Hurry v. Mangles, 1 Camp. 452. Trover for oil, by 
vendee of J. S. against the vendors (who were also ware- 
housemen). The oil was paid for by J. S. by acceptances, 
and continued to lie in the vendor's warehouse. J. S. sold it 
to plaintifis, who paid him for it, and demanded the oil of the 
defendants before the acceptances of J. S. were due ; but 
as he had become insolvent, the defendants claimed a right 
to stop the goods in transitu. No transfer had been made 
in the defendants books to J. S. but they had received 
warehouse-rent from him, for the time it had been kept by 
them, after the period it ought to have been taken away, 
according to the terms of sale ; and held, ^< That this was 
an executed delivery; the transitus was at an end. The^ 
goods were as much transferred to the person wlio paid the 
rent, as if they had been removed to his Qwx warehouse^ 
and there deposited under lack and key." 



flcc. 8.] Stoppage in Transitu. i og 

is an acknowledged parting with the possession 
and right over them (i). So if he sends an un- 
indorsed bill of lading to the consignee, who 
disposes of the goods under it. 

Where however the consignor asserts his right, 
and demands the goods of the carrier, the latter 
shall not be allowed to question the title of a per- 
son from whom he received them, nor be per- 
mitted to prove the property in another party, so 
as to oust the consignor of this right (k) . • Nor 
where a mere claim of the goods has been made 

by 

(ij Harxnan and others v. Anderson, 2 Camp. N. ?• 
R. 443. Trover for butter, by assignees of vendee, who> 
along with the invoice, had received an order to the de- 
fendants (wharfingers) to transfer the goods. The goods 
were accordingly transferred in the defendants books, and 
the vendee debited with warehouse-rent. But he imme- 
diately after becoming insolvent^ the sellers gave notice to 
detain the goods. But, per Lord Ellenborough, " The 
goods having been transferred into the name of the pur- 
chaser, it would shake the best established principles still 
to allow a stoppage in transitu, from that moment the 
defendants became trustees for the purchaser, and there 
was an executed delivery as much as if the goods had been 
delivered into his hands." Of one parcel of the butters no 
such transfer had been made in the books by the wharfin- 
ger, nor was any act done by him to testify that he held 
5ie goods on the vendee's account ; yet his Lordship held, 
*' That the wharfinger, after the delivery of the order to 
him, was bound to hold the goods on account of the 
purchaser, and that the vendor's right to stop in transitu 
was gone." — Th6 delivery of the note was sufficienct, with- 
out any actual transfer made in the books. 

(kj Dick V. Lumsden, Peake N, P. C i88. Anonym. 
3£sp. N. p. C 115. 
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by the consignee, without atxy actual tratisfer 
made, or possession given, shall it be considered 
sufficient to defeat the consignor's right to stop the 
goods : nor where the goods happen to be in a 
stage of their transit, under the direction of the 
consignee, and cannot be considered as having 
reached their final destination f/^ : nor if the 
transit be complete, where the goods continue in 
the King's warehouses, for they are to be consi- 
dered *as still in the possession, and subject to the 
carrier's \ien(m). 

So 

ClJ Hoist v. Pownal and another, i Esp. 240. Trover 
by consignor, against the assignees of consignee (become 
bankrupt) ; and the question was, whether the voyage was 
complete at the time of the assignees having first obtained 
possession of the goods, she being then performing quaran- 
tine ; it was held, by Lord Kenyon, <' That she was to be 
considered in transitu, the voyage not being complete until 
she had performed the quarantine; and as die plaintiff *8 
agent had given notice, and claimed the cargo before th6 
completion of the voyage, he was of opinion, that the 
plaintiff had stopped the goods time enough to prevent the 
property from vesting in the assignees.'* 

Cm J Northey and another, assignees, v. Field, a £sp. 613. 
Assumpsit by assignees of the consignee of wine (for whicb 
he had accepted a bill], against the broker. The consignees 
became bankrupt after the ship's arrival, atid the duties not 
being paid, the wines were removed into the King's cellars, 
whence they were afterwards sold at the public sale ; and it . 
was said, by Lord Kenyon, ^^ That, in order to stop goods 
tn transitu, the old ruie requiring an actual possession to b^ 
Obtained by the consignor, was much relaxed ; a claiill was 
sufficient. In the present case^ the bankrupt had Ao title 
ta the actual posseanon till llie duties wef6 paid ; Ufitil then 

tkey 
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So also If the goods are under the custody of 
another, by a foreign attachment, or are seized by 
the sheriff on the road, at the suit of the con- 
signee's creditor, it cannot defeat the con6i^K>r'd 
right, if daimed by him (n) ; for the process can 
give the attaching creditor no greater right than 
the consignee himself had (o) . 

Neither is it reasonable that part payment 
should make a diiference so as to prevent the 

right 

they were quad in matodii hgU* Ab die agent for the con- 
8i||nor» before the sale^ claimed and endeavoured to get 
poQsesoion of the goods, that was a sufficient stopping, in his 
opinion, to secure the rights of the consignor/' 
Boohtlinck o. Inglk and others, 3 East 381, svpr. 

(n) Smith «. Goss, 1 Can^. 289. Trover by the oco- 
aigQon, against a wharfinger, to whoxo the goods had be^n 
sent to be forwarded, ai^d whilst in his possession had been 
attached by process out of the mayor's court, at the suit of 
a creditor of the consignee. Defendant had refused to 
allow the plaintiA to defend the attachment in his name, 
and judgment was finally entered v^ against him as gar* 
nisl^e \ and held, by Lord EUenborough, ^ That as the 
gQod^ were nierely at a stage upon their transit, they could 
not be c(Hisidered as having reached their final destination 
when at the wharfinger's. The right of the consignor to 
stop in irantUu cannot be deftated by the process of a ere« 
ditor, who can have no greater right than the consignee 
himself. The vendor's power of intercepting the goods is 
t}ic^ elder and preferable lien, and cannot be superseded by 
die attachment, any more than it would have been by the 
general right of a common carrier to retain all his cms^ 
tomers gooda for his general balance^ which had bieii 
d%ei4ed against the carrier." Verdict for plaintiff. 

Oppenheim v. Russel, 3 Bos. and Pul. 42. 

(0) Noftiiegi^ tv HeU^ & £9p« 6i3» snpr. 
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right of the consignor from attaching ; fdr 'tiien 
some trifling sum, by tvay of earned woikld 
always be paid for tJiat purpose. Tbe only.opet- 
ration of a partial payment is to lessen the lien 
pro tantOf which the consignor would otherwise 
have upon the full value (p) . Until therefore an 
actual delivery the coni^gnor may, upon the in* 
solvency of the consignee, , or other just cause, 
re*take his goods, upon re-payment of the sum 
which has been paid. 

§ 9. Price of Carriage, hoivo regulated^ 

The same principles of policy which .made 
carriers liable as public servants, induced t;he 
legislature to interfere also, to prevent fraudulent 
combinations for the purpose of chargbg exor- 
bitantly for the carriage of goods ; and as the 
clause, which was intended to operate with that 
intent, was contained in an act made for regu* 
lating the survey and improvem^qt of highway^ 
but which statute has, at different times, underi^r 
gone many innovations ; the section relating to the 
regulation of the price of carriage of goods seems 
to have become of doubtful existence or utili^. 
It is therefore important to take a Qursory .yijiyr 
of the several changes which it has so undergone, 
and, if possible, rescue a measure intended by 
the Legislature, and really capable of affording 
relief to trade, hy preventing abuse in so very 
material an instrument of its prosperity. 

That 

•■•• ' ..'..■•■ 

(p) HodggQn V. Loy, 7 Tei^n R. 440, supr* 
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That its provisions still exist seems to have been 
acknowledged in a modem decision of great 
authority f^^, although no case is to be found 
which has called it immediately under the review 
of the courts : and upon looking into the several 
statutes which have recognised or re-modelled the 
Stat. 2 & 3 W. & M. it will be found that in each, 
the section with which we are concerned has beea 
acknowledged and preserved without alteration. 

The first act of the Legislature which affected 
that statute was the 7 Geo. 3, c. 5 ; that repeiaded 
so much of the several other acts there recited as 
related to turnpikes, and inter alia, 2 & 3 W. & M . 
'* except so much thereof as relates to the rate or 
price for carriage of goods." Then followed the 
8 Geo. 3, c. 5, which only repealed so much of 
the preceding act as related to the number of 
horses drawing certain description of waggons on 
the highways, and revived some regulations re- 
lating to highways in the weald of Kent, and city 
of Bristol. The last act which affected this statute 
was 13 Geo. 3, 78, which was made to explain, 
amend, and reduce into one act, the several 
statutes relating to the highways ; and by sect. 83, 
repealed the two preceding acts, except such 
parts thereof as repealed any parts of former acts. 
From whence it appears, that the 24th section of 
the original statute 2 W. & M. continues unaltered 

ia 

(qj By Lord EUenborough, in Kirkman v. Shawcro8% 
6 Tenn R. 17. So in Harrb v. Packwood, 3 Taunt. 264. 
infra. I 
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XH any way, and in full force and eiTect ; so tjjiat 
PQ complaint made to any justices, at their quarter 
sessions,, (where the prices have been regulated ac< 
cording to the terms of that section,) any oooimon 
If a^ooer or carrier, taking for the carnage of 
gDods more than the. rates and prices so sat by 
^be justices, would be liable to fodeit fiv.e pounds 
for such offence, to the use of the party grieredi 
and to be levied according tQ the directions of 
lliat statntB(r). 

CO Stat a & 3 W. & M. c. la, sec. 24- ** And whefeie 
dhrers Waggoners and other carriers, by emnbination among 
dMrnselTea, have raised the prices of carriage of gooda in 
niany places to exces^ve rates, to the great wjury of tmde; 
be it therefore enacted, by the authority aforesaid, that' the 
justices of the peace of ^yery county and other ptae^ 
within the realm of England, or dominion of Wa3es, sball 
faaye po#er and authozhy and are hereby enjmned ^and 
required, at thefit next respecti^fe quarter or generld setBSioda 
after Easterly, yearly, to a s scsp apd rate the prices of- dl 
land-carriage of goods wbatsoerer, to be brought into any 
place or places within their respective limits viJoA juns&ie- 
tions, by atby eomrnon waggoner or carrier; 'and the rales 
and assessments so- made to -certify to lite n^ferelmafntu 
^ni other chief offiiceis of each reapeetiind iqarket''tMik 
within the limits and jurisdictions of such juaeioes ^f t&e 
peace, to be hung up in some public place in every such 
market-town, to which all persons may resort for inibnna« 
tion ; and that no such common waggoner or carrier shall 
take for carriage of such goods and merdiandiaes Adw^ tiia 
rates and prices so set, upon pain to forfbit for every subh 
offence the sum of five pounds, to be levied by distress ^d 
jale of laa$ and theii' goocb, by warrant of mnytn^ jilstiees 
o{ the peace wkate sudb waggeaer or carrier sftall' reside^ 
In manner aforesaid, to the use of the party grieved,'* ( •* 
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' Even if there had been no such interference of 
the Legislature, or if no rate has been fixed 
by the order of sessions, under the regulations 
which have been supposed tQ exist, the price of 
carnage, or premium for insurance, cannot be 
isirbitrarily impofied^ or made^ exorbitantly ; carriers 
are not at liberty by law to charge whatever they 
please (s) . 

(m) Hftrrifl t^. FaQkwood, 3 Tiiunt. 364* A^^tioa against 
f common carrier, to recover the value of silk. The de« 
fendant relied partly on a notice which he had formerly given, 
|]iat be should have a higher piice for the carriage of that 
lurticle ; but ddefly ob a recent advertisement by him, com- 
iminicated diaectly to tbe plaintif, awouncing. that h^ 
.iV9)d^ not ba «cc9Matable for any package wjiatso^vor 
^bove. th^ valuA of twienty pounds, unless entered^ and ap 
insurance paid over and above the pripe charged foj* car* 
.riage, according to their value, and that no such insurance 
had been paid, although it was admitted that on the de- 

Jix^Wj 0% tbd g094s the extra pripe (ox that article 
ji^ODld have been cbiygtMl. M the trial, Lawren9e, J. 
.^ug^t, '^ That such premium could only be con- 
sidered as paid (to the defendant) for an insurance against 

. iasuraMe risks, and not against loss by his own default of 
4uJtfi* .a9d<p)aiittiff had a verdict. But upon a rule to enter 
%;t>0Hif«ity tbe C^Hirt heldy that as there was no proof of 

. ficpr^sp j]i»g}igffDGe to, take the I0S9 out of the contr^^t 

, which had been made, the rule must be absolute. It was 
.aaid also, that however mconvenient it was, from the dajrs 
of Aleya t* the present hour, the eases have ag€lin and 

.^tfgaiA ^dfd, A4it I3a0 lM>i% of the carrier stay be re- 
'ftrain«d* /* Carriers are not however at liberty by law to 

i, charge ^h^tever ijiey please. He is liable by law to carry 
,every thing which is brought to him for a reasonable price, 
and not |o extoH what he will. It would be useless to pass 
any s^eh'^tatufies to:limit the price of cardage, if a oarii^ 
be fit iiberty to charge whatever he pleases." 

I2 



[ ii6 3 .T -^ot 



» 'J 



CHAPTER Vn. 
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This was for a long time a question much 
agitated among pleaders, and arose naturally out 
of the innovation upon ^the common law dutiea of 
carriers. Whilst, their occupation was only cpftr 
sidered a public duty, the breach was a tort, iot 
which they were liable to an action on the case, 
founded upon the custom. But when they suc- 
•c^eded in' establishing the existence of a con- 
tact, they became also subject to answer ^ih 
an action of assumpsit, on the -expressed or ,1^1^ 
fWeA iu;)der^ing. Each of these modes of cbw- 
siderii^ the questicm had its peculiar advaritAg^S 
and inconveniences : If the actioti was laid iii 

X ^ ' ' X 

cpnlract, it might be abated for non-joinder of all 
^be parties ; but it survived against the exfecutoh 
if the grcpoamen was alleged in a Inreach of |»<ba 
lie duly, and the liability to be founded orfiJi^ 
^ustom; the ousting of the defenddnt of ^^| 
pleas, and the joining a count ip trover,^ ?vjki^j5«r§ 
tortious conversion of the property coi]kl(ib6 
proved, tc^ellier i^dth a general v6rdfet,^^^M«fe 
hd Vantages of which plaintiffs were a! waVr^!^^ 
^ avail . themsdv^s : but us MMm^M 



I 



which 
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which such advantages or disadvantages depended 
were sometimes confounded^ the different views of 
considering particular cases gave rise to frequent 
doubts and disputes, and often involved the 
modes of remedy, and legal proceedings, in great 
uncertainty and increased expense^ 

The present usage sanctions the principles and 
adopts the advantages of both forms of action, 
by permitting the case to be considered eitl^r 
way, as arising ex contractu or ex delictOy ac- 
cording as the neglect of duty, or breach of 
more express promise, is meant to be relied 
upon as the cause of injury (a). By thii 

. meani 

f 

(4) Ross o. Johnson, 5 Btm*. 2835, supr* 
^,^ tjie courts of K* B.iu:)d C* P. seem at present to bf . 
divided on the question, whether this actipn is tp b^.coo; 
sidered as arising ex contractu or ex delicto; the former 
allij^mg it to be laid in either way, the latter requiring It 
to* (he kid only in contract, it may be useful to consider th^ 
aeyecal loading cqses on which ^ose judgmentv hfKve beoa 
foum^d. ^ ^ 

(jrovett V. Radnige, 3 East, 63. Action against seve- 
ral, 'fer so negligently, &c. loading a hogshead of treacle 
that it wte staved,' and thereby the treacle lost, to t^hicfi 
fi6i guiby was pleaded. Upon motion in arrest of judgmetA 
for .mi^jo^nder of jparties, it was contended, that the cause of 
action arose gaasi ex contractu ; but, per Lord jEllenboroughi 
^^' What ' inconvenience is there in suffering the party to 
fll^ge iiu grtvMnen^ if he pleas^, as consisting in a breach '1^ 
doty; litising out iof an employment for hire, and to ednlBia^ 
tbat breach of duty as tortious nqgligeace» instead ofcon^ 
lidering t^e ;^ame circumstances as forming a breach -of 
promise from the same consideration of hire. , By allowing 
tt'to 1i4 tobiidfii^ in ^jQier way, accorcBng as the neglect 
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means a tnuHiplicity of actkxiSy «id the expenM 
of useless pkas^ are avoided ; and the plaintiff^ at 
his convenience requires, frames his principal 

county' 

of duty or 6ie breach ot promise is relied upon as the in- 
jury^ a multiplicity of ttctioDa Is ay(Mded, and die plaintiff 
neqorduiB aa the Goiivtmeiice of his caae requires, .frames 
hia pcincipi^ couat in such a maaner, as either to join a 
couQt in trover therewith, if he have another cause of action 
other than the action of assumpsit^ or to join with the 
asemnpsk the common counts, if he have another cause of 
aetioa to which they are applicabie. The oaly Inconve* 
nience which can be su^ested is, that by dedarii^ in tort* 
the defendant is ousted of his plea in abatement ; a plea, 
which, as it cannot be pleaded afler a general imparlance, is 
seldom of much use in point of fact, and which, as every new 
defendant wjio may be successively brovight forward and 
disclosed by successive plead in abatement, may in his turn 
plead that there are still others, p&ni^d to the contracl^ 
who ought to be, and have not been, joined as defendants, 
ope&3 ^ door to endless ve5cat!on and expense, as against 
the plaint!^ in successive stages of unprofitable delay .''— 
** We are of opinion, that the acquittal of one defendant in 
mx action, founded, as this is, on neglect of duty, and not 
upon breach of promise, dpes not affect the right of plalntilP 
^0 havd his judgment 'as against die defendant, against 
whom the verdict has been obtained.*' And this seems now 
to be recognised as law in the court of E. B. 

. , S9 in Dickont v. Cliftou, 2 Wils. ^31^. C9»% ^aln^t ja 
carrier, for negligently carrying m^t. And, per C* J- Wil- 
,|not; ^Vlt is objected, that the first count is laid ^ gm^ 
4i(^UtactUf and. capnot ,be joined wi^ trover 1 supposjj^g |t 
,^a6..so,^et I should lay.no ^aat stress upo9 old,3p9si^s to 
^is ppint, at this day* But I think the first oout^ i^ lai4 t^ 
J^e ejs delufto of the defendant, Qnd a^ a misfe^zance^ ^wj^h 
^f^ uttdftubtedly be joined with tr.over., l^e iruje t^{, 

jrMhl^J^ P«!unts,may J^e^oioe^f js.to,fo»sif4gf ^yh^tj^et^^jflp 

K ■■" ^- ^ be' 
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oavnt, 60 as ta join a count in trover therewith 
in the one case, or the money counts in the otbar, 
according as he amy have separate causes of 

action 

be the same judgment in both. I own that in many 
books it is reported, that trover and a count against a 
common carrier cannot be jointed ; but common experienced 
and practice is now to the contrary. Hus is Ifdd as a xda^ 
feaasancCy wherein there is the same judgment as in trover, 
i^d therefore the plaintiff must have judgment." 

But in Powel v. Layton, 2 New. 369. Action on the case, 
in the form of tort, against one of several joint-owners of k 
•ship, for not carrying goods safely, to which there was d 
plea in abatement and demurrer. There it was held, << That 
although the word suscepit is not used in the declaration, 
yet the nature of the charge is, that the defendant agreed 
to carry the goods to Sicily, and has failed in the per- 
formance of the agreement ;" and said, per Mansfield, C. Jt. 
'^ Hie duty of a servant, or of an officer, I understand ; hMi 
the duty of a carrier I do not understand, otherwise thati 
as that duty arises out of his contract. I suppose thete 
can be no doubt, (and indeed ii is so stated, by Lord Mans- 
field, in Hambly v. Trott, Cowp. 375,] that if a conmioh 
carrier accepts goods to carry, and then die, an action Will 
lie against his executor. How is that > Why, beciiuW the 
action is founded bx contract." Indeed Lord MainsiieTd 
says, ^that it must not be an action on i!he custom elf iSHk 
realm, which would be in tort, but it mast be an a^dbn df 
^oititract. But the fbrm of ihe action cannoC fdter th^iia- 
ture of the transaction ; the fbrm of llie transactii!m h 
originally contract ; and the circumstance of the adticfli 
Iving tigtSim the executor of the carrier shi^Ws tiiat it is 
icJontract. VlcfW bH action ngrinst a carrier on 'the ttuAott 
'^irer came to be considered an action in tort, I do n{yt 
und^rs^nd,' but it iD so considered, and a cotmt in trover ft 
p&eA with H ; and yet, though the non-perfbrmande of thtft 
whtfeb h dlri^iilaOy t^o&tract may Ve made the subject ofitii 

1 4 action 
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^Mtioh tb which ' such ^ coutltd ture ' Teepectivdy 

i » " A^ the count in trover is nowfreqtieiitly intm- 
^dted^ it M'ill be proper to consider ^wfaen it may 
bb ^successfully supported, and* what will «be en- 
deoce of a converaidn. • 

< K.The ruleiifv this-respeeC deems to be^ that 
i^vhcnever an injury is sustained by the wrong- 
ful act of the caxrier, then only trover may 
.be supported; even if such act has been un- 
t iat^Qtional ; as, if the carrier refuse to deliver 
•the goods when he has them in his possesisimi 
Without just cause, or if his refusal arises from 
his having tortiously converted the goods, as by 
unpacking them and stealing; or even if .he b^s 
4eli vi^red them by mistake to . & stranger .; k) all 
'/sucfa caeeS'tberefmal isevid^ice oicom^^gviioaff^). 
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ca^9ik»Q{ tort» the foimdation of ihatactioajaouyu^t ^ be 

,4piiUiact»" T . r 

,, B<MQiiisV^ Sandfocdy Salk* 44, mpc^ apd 3 l^f^\^J&9' 

Carth. 58. Skin. 278. Amd so in»^. 

m ^P^l^i'^ Hale, 1. Wils« nia, supr^jper J, DeiyiiBO% ^* The 

^4^pli^atipf^. uppoL th/e custoiq qI^ t)ie realm is tbp ^aiK^e in 

,,^if^c|t.with tbie present declara,tioiu In. th^ old forms ^it ^ 

,j^t ^ d^fipu;wjl^t fimeepitf &c, which shoi^ that it is .fx 

^7i^racf¥,t f)nd.tj)ii authority was qtfid.t>y,I^9rd I^ei^p^, 

gi^ BfidfUe t>. Wijiipn, 6 T. B- 373. ... v • . u. > 

^^. , QJ Anon. Salk, 6j;5- Pei:, Cur, Eaech. 7 W- ^ J^^^- 

,^roi(er lie^^not against a carrier for i^^gligence^as fpr io^^^: 

yft b9«p b^ jU do^.for ^an actual wrop^ as^ if bo. brej^.k^ 

rf^al^e.p^tt gpp^ pt, i^ell it; and tb^efore.deni^ i8ji^9^,ej{t- 

dence of a conversion, if the thing appears to hay|^^ji|en 

y^e farrier had it in custody when he denied to deliver it, 
it is good evidence of a conversion. Per Trevor, C. J. 
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/But whfiai it arisefl from aa inability to deliver the 
goods, as when they have been lost or destroyed 
by accident) however he may be liable to aoswer 
in another fomoi of action, he cannot be liable, in 
this ; and so if he assert (falsely) that he has de- 
livered the goods, it cannot be construed into, a 
Gdn version fcj, nor where, the goods ha(ve in fact 

never 

{c) Ross w. Johnson, 5 Burr. 3525, supr. 

Youl ». Haibotde, Peake, 49. Trover for goods, whidh 
'defendant, master of a Gravwend packet-boat, haddelxveMd 
^uttdet « mislftke to a stranger; and, per Lord Kenyop, 
, *' I agree» that when a carrier loses goods by accident, 

trover will not lie against him ; but when he delivers them 
''io a third person, and is an actor, though under a mistake, 

dUs ^edies of action neniy be maintained/' 

^^ IMewell t). Moxon and another, 1 'Taunton, R. 3^1. 
CAcliQD agmit the <miier and master of a vessel^ upon a 

./cpntract to carry goods free of freight, made by the master, 
without the owner's knowledge, with a count in trover for 

*tfie refbsal to deliver the goods ; the Court «^ere imanittMiiiis 
that the action of trover would well lie in this case Ibn die 
'detention. A new trial ipas however granted to let in inoie 
of the facts respecting the contract. . < . 

• Anoil. 4 Esp. N. P. R. 157. Said, per Lord Ellenbdrougfa, 
^** Hiat What begins in contract, a non-peifbrmance of wlkt 
^h*e party so undertakes to do, or a bare non-*delivery of whtit 
' he undertook to deliver, is not to be considered as' of ftself 
hmountiiig to a tortious' conversion. Tliis princi]^^ was re- 
cognised some time ago in &. B. in an action against a 
'learner for not delivering goods. If a carrier says he has 
4th'e goods in his warehouse, and refuses to deliver diem, that 
ivBrbe evidence of ' conversion, and trover may be itfaii^- 
•^j!ained, but not 'for a bare non-delivery without aiiy such 
'^felUAI.** \ ' ' 

"^''b^niiil is no 'fevideiice of a conversion, if'the tbing'be 

'- ]' '' ^^;/ ' -^^ •• ^ .. -'• • ' •' • ' -'• teOh 
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tiever reached him, having bedfi delit^t^ to his 
servant, by whose negligence his master has been 
prevented from receiving them : since this cannot 
be construed into any conversion by him (d). 

The declaration against a carrier lor the Jobs of 
goods need only state the nature of the goods^ 
with a certainty of descriptian to a common m^ 
tent ; thus a carrier s pack has been held a suf- 
ficient certainty ; and so^ where the dectamtimi 
w^ for so many set^ of gold buttenSf and a set of 
Turkey stmes ami garnets ; for to such as are con- 
versant with those things a set is ii^tencted tO'be 

• w^ 

« 

really lost by negligence ; but if that do not q)p6ar, or if 
the carrier had it in his cuitody when he refused to delivcdr 
it, it is good eridence of a convetsion. But the cdMet 'may 
give in evidence the detaiaingefth^goodi foji'tmnkge^tOT 
tbfit the goods weie stoko, finr thai be ii f nilty i»f xi^ Qpik 
▼ersioQ, though he is liable in an acti<m <m the (qn^tom/* 
BttUer, Ni. PrL 45. 

Attersol o. Briant, i.Camp. N. P* B. 499. Trover, for 
bricks delivered to a carrier, and which he fidsely asserted 
tb have delivered; and said, per Loid' |Qlekib6roJigfa, 
9' Aldiough die defendant mi^t have been guilty of a «(^ 
fespectmg the bricks, it did not appear that be yms^ goiltj; of 
t^ specific tort mentioned in the declaration. The action 
was therefore misconceived,*' 

CdJ Taylor w. . « Lord Raym. 79a, Pter lliflt, 

C J. at N. P. at Hertford, ^'If goods be delivered to 
a carrier, and he does not deliver them according to the 
direction given him, upon demand and refold, lirover lies 
against him, or an action upon the case lies agaimt 'Mib 
upon the custom. But if the goods be ddivered to a ta^ 
vant of the carrier, or to his warehouse-keq»er, dnd^duey 
are not delivered, ACk mn action of icoirer does not lie^ainst 
him without an actual conversion by bim*** . - [ > 
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well koowja, an4 ia what number the precious 
^tQoes are usually placed in such sets (e) . 

§ 2. Parties to sue. 

Ii* being a general rule of law that 9ucb par* 
^f!$ only can maintain an action in whom tbe 
legal interest is Tested ; and as we have seen that 
the property by delivery to the carrier beconfief 
absokifi^y vest^ in the cons^ee, it foUows^ thjit 
tbe Qctioi) can in general be brought only in . bii 
nsone. The only ca$e in wfa^h th^ consignor can 
appoai* ^ plaiqtiff ia where that right remains 
ree^rved to him under any special contract viritb 
.the carrier, or where it is brought in prosecution 
pf the right ^hich he has by law of resuming the 
{i^Qperty whilst i^ transitu; in neither, case 
wiU ^htt carrier be i^wed to question his title t^ 
the ^ods ; aad so if the consignor has paid tte 
carriage (/;. '^ . .; 

y J 3. Parties io b^sued. 

It having been determined in the King's Benc^ 
that the action may be founded either in tort or 
contract, whilst the court of Common Pleas only 
admit it to be maintained in the latter form, the 
rule^ as to joining parties as defendants, will 

foUov^ 

I .f «Ji Chamberlain c, Cooke, 2 Ventr. 78. So held in a 
declaration agaiojst a common carrier ; «and in Herbert v. 
X^ne, Styl. 370U 

^ (f) Dawes p. Reck, 8 Term R-53o> ?upjc« . 

^^ Datton v« Solomonson, 3 Bot. and PuL ^i« AfMna^ 

3 Esp. N. P. R. 115. fiUpn V 
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fcllbw the' general prkidplds of Chosen s^i^iins^xfe 
the pracdce of the paartictidarcdort'in \irhicii thfC» 
ptkintiff sue$ (g). Hence if the griwamen be 
allied in a breach of contract, or even if in the 
Common Pleas the declaratbn be worded ^sotis Id 
app^r in tort, yet as tiie Court hav€ declared- diat 
the form of action cannot alter the natore of ^thb 
feransaofion; the defendants may take adraotage^of 
non^joinderof alltheparliesby aplea in abalTsaitnit; 
But this is the only mode, for it cannot afibct' Xh& 
proceedings after ati impai'lance, nor undef^'the 
general issue (k). When the principal >cm'intlia» 
been framed up6n an alleged neglect of duty, amii 
not upon any terms of contract, in is usual t» skid «| 
count in trover, if there is any ground to support 
it. And in such case, if some of several'defend* 
ants are found guilty, and others acquitted, tfee 

plaintiff will nevertheless be entitled to judgment;. 



ir 



§ 4* Carriers suing inier <e, or oAer persons^. 

Where several carriers are co-defendants, and 
judgment is executed against one only, there 
seems no doubt but that the action would be sor 
fiar considered to be founded in contract as to 
make the others liable to contribution, notwith-^ 
standing the form of the action may have been 
laid in tort. But where the injury arises from the 

gro8§ 

> « r 

(g) Govett V. Radnidge, 3 East R. 63, and Powell v. 
lAyton, 2 New R. 369. 

(hj Rice V. Shute, 5 Burr. 2611. and AbboU v. Smitfat 
2 BL R. 947* 
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gros&fi6g^efi$erdrmaUi89za£iC6 of mch indi^dilal 
be catuabt oompdi the others to contiribute (iX 

A carrier has such a special property in the 
goods whilst in his possession^ that he may main- 
tain trover fit^ against any one . detainiog (hem; 
or support aa action for an injury done in resp^fc 
of *sudi gooda^ upon a right of posses^iQuin hioiself^r 
which is good as against all the world, <^but (the 
con^gnee or the consignor pursuing hii»rig}ito£ 
stoppage m fr^n^i^. • • t ;i 

Where a t^arrier has m^de himself liable to the 
owisier by a misdeliveiy, and has paid the amount^ 
although he may maintain an action against the 
party reoeiving the i^oods^ as for money paid for 

, his 

, (ij Meriyweaiher v. Nixan, 8 Tf R. j8§. Action on the 
case for a contribution to the sum recovered in another 
action ftgaiist plaintiff and defendant for an injury ddtt© 
by them to a reversionary estate in a mill ; the whole 
damagesiiftfiag he^ leried mt tiie plaintiff; a^d^^p^r Lord 
Kenyon, " There could be no doubt but that the nonsuit 
in tliis case was proper. He had n6ver before heard of such 
att> adiion lafing been brought where the former reoovetyt 
was ii^tcHrU"^ '/ ' 1 . '. 

.fitj, Tajlpr V. " » Lord Bayw. 798. V If a coimnf]||ip^ 

carrier has goods delivered to him to carry to a place, and a, 
stranger takes them out of his fiossession, and converts 
tlieiii'to hvt own usc^, an action of ttover and conversion lies; 
b^Uitf career aguinif ^m, for he has « special propettfm 
the goods, and is to give satisfaction to the owner for th.em." 
Per Brampt. C J. Goodwin v. Richardson, Roll. Ahr, 5. 

tktaFckedM Atdol^r/'JefiSrson, Lord Raym. i'^S/ ' ' ., 

And Wilbraham v. Snow, 1 Ventr- 5«. 

r > ■ ' . ' * t? 
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his usre, he canDOt recover as for goods sold and 
delivered to him (I). 

f 5. Evidence. 

It being laid down as a general rule, that no 
other acts but those recognised bylaw will exempt 
the carrier from his common law liability since 
it is not an answer to the absolute undertaking 
arising out of his public employment ; such facts 
are immaterial to be proved. The injury itself i$ 
a sufficient proof of negligence, for it is said, 
<^ every thing is a negligence which the law doe$ 
not excuse." (U) 

As this responsibitity attaches from the moment 
the goods are received by the carrier or his 
authorized agent, a servant employed to deliver 
them to him is a competent witness to prove such 
delivery. On the other hand, a book-keeper, or 
any appointed receiver of goods, is such a servant 
of the carrier as may be admitted to prove the puib^ 
lication of a notice, and of the terms under whio^ 

the 

(I) Brown v. Hodgson, 4 Taunt. R. 189. Actioa for 
goods sold, flsid . the money counts. Plaintiff, who wiis a 
carrier^ had delivered die goods by mistake, and paid the 
cOBBignee the yidue of them, and it ww heldy that aa the 
4?arrier was bound to pay It, this waa not the caae of a man 
eiiHciously paying money for aooCber, and tbera£br^ the 
aotLon may be supported upon the coUAt for money 
paid. 

CU) Dale v. Kdi, 1 Wiliu s8i, sapr. A^Mel d« Heairen, 
a Es.D.H. P. R. 583- bmel v. Gltfk Ir al« 4 Bl^ N.P.R. 
2^Q. 8,upr'« 2 Campb. N. P. R. 79. 
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the gppds were received (m). He is often so of 
necessity, being the only agent on the part of th^ 
carrier interfering in the contract, and need not be 

released, 

{mj Speiktex v. Goidding & al« Peake,. N. P. C. 138» 
Action ngfiiost earrtera for w>% aafdy Goaiveying a parcel 
from Woroaster to London. And the question beii^^ 
whetiter or not it waA delivered aqcoxding to the diroctioa^ 
tbe 4ef^Qdant# called their book-keeper at Worcester, and 
upon objection thereto, Lord Kenyon thought him a good 
witness qf ntcessityy without any release. Vid. Adains u. 
Ditvi% 3 £q>< N. P. R. 48. 

^^'Atpar^ ktsrosted wffl be admitted fbr the sake ot 
trade and the common usage <tf business. Therefore a porter 
shall be evidence to prove a delivery of goods/' Buller 
Ni. Pri. 289. So the carrier himself is often a witness of 
necessity. 

' A% " In an aptito against a hunch^ by the master, being 

4 •Garriay libr a robto^ a«oimkt»d oa his servant, in tiia 

absonpa of the mastor, quf^re whether the master, being the 

plaintiff in the action brought, may be a witness to prove 

that he delivered the monies of which his servant swears he 

^as robbed, for this might be proved by any other, dud no 

person is to be a witness in his own cause, but for necessity : 

as if he himself had been robbed, although that he was 

pl ainti ff yet he might be a good witness to prove himself to 

have heeo robbed, and of what sura, or things; and also to 

provie that he gave notice to the next vill^ and levied hue 

and ecy, &r tills is of necessity for defiiult of other proof. 

But as to proving the delivery of the mon^ to his servant 

brfopre the robbery,, and before he set out onhis journey, 

vtfais mi^t be proved by any other as well as by him; al* 

lho^gh it was objected that it is not safe nor usual for men 

to call witnesses when they deliver money to carry oa a 

jowr;iS|r, on account of the danger of discovery; and for 

|hi| reas«Q> (per curuuHJ against my opinion it Was nded 

that he should be received as a witness/' Per Rolle, J. 

2 Abr.685. Mic. 1650. Bennet v. Hundred of Hartford/ 

So 
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releaiea, unless where the injury arises from ftiS' 
Ovin pegligent act (n). So also the master of *'ibI' 

; • ; shV; 

,4:ftite«ai nM b]rC3i«nbi«9 J. Mbnmo. Spr. Ass. v^«, 
|^CP#iiec 9. 'Huodiiod of Jtaghnd. Where a mob ha4 
rabbed the piaintiiTs barge of com, but his servant could 

I9t prove the quantity on board, the plaintiff was admitted 
rM^eeto provi^^at fiiet. ' And in— > ^ 

^9Mcfar^(Mttefae,'3Cttiip.N. P. IL 144. Aetioii far 
money had and receiTed, having been sent from pjaititiff by; 
l|i^ ^IV^^'^S^' ^ partipular debt, but delivered by mis- 
^e to another creditor of the plaintiff's with whom he also 
Had dealings; «nd in an action to redoTer this back, having 
deen twica pai^'Lofd Ellenborou^ said. *^l tUidc itha' 
^MRlK^'il c wiMesa of naoewty^ and may. be axMidnadl*. 
loMMit A rfiiWMt" CoMontL BolMv ^ Canq^. NvJB.,lSy., 

i^) Spitty V. Bowens, Peake, K. P. R. 5a, a. Case tdx 
negligence, Whereby a bargfe laden with the phuntiffV^dim 
n^stinle, anfd the com mudi iajured«^«odL6itt*K>Kt9tatt» 
thought, Ihat thd «ft«lar of the baqgei 4»%l|tibe caUec^/^ 
prove the accident, having been released by the plaintiff; 
because the reooid in ihis eaiiie would not be evidence in 
an action brought by the witness for damage done to.his 
barge." But, in Protheroe v. Elton, id. 83, it was donhidd^ed 
tbiTtliie owner could not be called lo pgisve that'lhKidi^ 
tlwUttftiahttid *ea*worlhy 'wifehOHt. a rel«ai«^;, beqausoi^ 
i^lMetrwis^be would himself be Hable on the implied warranty 
on his part, that the ship was staunch, and so far he was 
ilUarei^d in tha Visrdict. 

xX^y.o. Holocky Feake,.N.P. & 100, A^mmpnt ^ffkis^ 
tb^ ovm^ of a ship for injucy pccaaioijad to cotq by tbe^ 
vessel not being tight and sea-wortfay:^ ,to, pr<^ve.whjch»ihg. 
master was called, plaintiff having releajied him ;^i|d. said. 
p^.^I«ord Kenyon, << He has no immediatt interest ; d^e 
xvcord in this camse would not be; ^dmoe for or /against. 

him 
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i^bip, not having any immediate interest as part- 
Owner, or otherwise, may be called as a witness^ 
if the pl^ihtifT will give him a release ; for ihm 
proceeding in that action can neithar be tH'ought 
against him as evidence of his own n oglig ca t aiSs, 
nor can it extinguish the liability of the Owner Uf 
answer to the injured party (0) . 

To prove the terms of a notice on a boar^ 
fixed in the watt of an office bm exttouoed oofy 
is 'sufficient. * ' 

When the carrier acts as the servant oFaiiothcf 
ip conveying money, he is of necessity a witness 
to pi!0^e the payment^ although he may himaelii 
be fiaUe fbr a mi»^d^very, and- tint; withom^a 
rdei^se; so in cases whefe ttie carrier has b#m 
robbed, and sues the hundred on the statute of 
WiatOQ, the servant, or if he cannot speak to the 
extent <tf' the gpodb robbed» the carrier himself 
may be eKafnined to prove (imtfMt 

§ 6. P aj^ n mt H ffMtm^ into Court. * 

,[ X^^^ payment qf asum of money into Court 
i#eaiftftot be ooncddtred an admission of the coo*^ 
tmer «s laid' in t^ deAnnLtkon(p) ; and » that 

*' ^commonfy 

him in an action brought ligalnst him ; and if it should turn 
out that the ship'^was lost by the negligehGe of the master, 
aflir ihe present defen&nt is liable to the plaintiff. Therefore 
ti&ln^ it either way he is a Vitness/' 
'(^J' Vid. Note/wJ 1!17, supra. 

' fjpj Tate tf. Wa&ii, 3 East R. ^^3, and Hutton v. Bokon, 
CT^ i H;iBl;ll?'3dt, Irapr. In the first of these cases, it 

K was 
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comofionly inyolves a general liability, the ^ anier 
will thereby be prevented at the trial from proymg 
that his contract was conditional, and tb^i?efore 
tbkt be incurred only a Uinited responsibility 

Another 

wds i^dy The pAyiii6iit of money into court, on a spisdal ' 
<;pmit, admits the contaract as titiere laid, but le«we» the ^ 
amount of the damages incurred by the breach of it open 
to dispute. Butit wassaidbyAshhurat, J.inCoxo.Pany, 
1 ^T. R. 464. " He has admitted that the plaintj^ a«(» . 
enjuUed to maintain their action on: the policy |o ,<the 
amount of that sum. But he ha^ admitted nothing mori^ , 
He does not, by paying money into court, vary the , poi^» , 
atruction apd import of the policy, sp as lo eatlde tjia. 
^aindffii, to icoooyer beyond thaA swiw Aodin CMk^^h 
Qi^y^ Q Basi; K. ^%o, it was i^aid, vpo^ th^ fmtI|qQ<j|^,o£,i^i, 
last. caaiB, That the ca^se of Yate t>. Willan cf^iqot Jiw^, m^u 
ported in, its full extent ; for although th^ pajrment^if ^^^j 
money in that case did admit the contract as stat$d(iif,tl^f/- 
dedarationy it did not admit a oontvact, inoompaljflblfi wA^tr 
the restrictive pjrovi^ipn as ^ tl^.qpoi^nf of d§i99g^iiti.^ 
be recovered in case of loss, which existed in that case, w^, 
exists also ii> ih^^* ,,,j,; 

I have stated the law to be as, in the text, with gfeati.. 
defer^ice and hesitation: andidh^re die law. is to b^ex- 
tooted ftonkcoafiietiag judgaienti^ it lapechi^ a^ual^tha r 
4fxm Pf a«^ inquinei^ to,4o«b^ w^q l^ve s^eif^:J3|Bt^ grotmflfi , 
aa to defer to great authorities. The cases of Y^€>j|r.tM 
Willan, and Clarke v. Gray, are evidently at variance witbt • 
each pthec It i« qlear,: that if tb^ CQAtrftct.be writte» ^4 
set. forth iii.tjb^ dj^larajiiou, what lyas sai^ by .Ashhmatff J^. 
(ia Co* «. Parry^ whipb wa^ QXk a. conflict. in,i«?itiag).«^ 

insurance policy) does, Aota|fe«t,tbe,j:i4e.WdL down iu.Yalf 
«. Willan. For the payment of oipney , into doiH*.- oamot^' >■ 
gr^»ei4 thg <;puirt oc Juqr from, ju#^ of tjia conatr|i(?rt« ' 
andinipojrt(rfthpter«a»,Qf the iHWUira^sfc, wi^e^ se| f<?rth..i>.- 

"*^ tht 
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Another reason \tby the paiyinent of a amn k)^,^ 
coutt should) fN>t confine the liabUify of th^ QstiFr je^. ^ 
within the lisdiiCsr of bis owbi iK)tice, is the^t^k 
carmoft be knwrn^ by what ruie the jury will toea- 
sure the amouBt of damage&(^^J . The demand 
is not for a certain sum arising out of any: specific /^ 
contract, like loss on a valued policy, but the' ' 

damages'*' 

the declaration, ani istHe only one iri question. But if the ^ 
Ta^V'be as 812116* in C!laAe v. Grey, that though' the piyte^ ' 
<)bes admk tlie edtiliUeO ^ staeed< id' ifie deelarai!h)n,i''^ 
^ l^at it- doesr not admil) a contract incompatible T^th thi^ ^ 
^eitnctire jirarnsions of the conditional contract set up kt^'* 
^e trial by the carrier: the court and jury will then have ^6 ^ 
decide between the contract in the dedaratibtt, and ahtJtS^f ' 
sfef trp'in eWdelicfe^ ; whidfr is irf effect a* issue Whldh b'f th^ ' ' 
t#iM'c(l6tiafMlsrMrefl% existed, fimd^ which of the two was ' 
ai#AMbd til be adted^ upon by the carrier ;. an issue whicKi '^ 
wdild arise more simply and more technically by the * 
carrier's denying at once the contract as laid in the decla- * 
rafeofi, and w^ich would be more advantageous to timt; " 
tfxTlce i^ he sUcceecfed^ in negativing the cotitt^et d^claif^d 
oif)<tte plaintiiFwould'be nonsuited. It should se^m there- 
fore that if the contract), as alleg^ in the declaration, be' 
once admitted by the payment of money into court, it' 
cannot be competent to the defendant to limit the amount 
of damages by giving in evidence a contract totally different, 
in if ^ terwfg dnd' consei^uent liabilities— ^fttt^fe igitur^^. 

((f) Rul t). Kcjftbrd; 2 Bos. fk PuJ. 234. Assnnipstl^ 
(igttin^ra carrier tb recover tJie value* of st qttatttity of tea^ 
Ibstby the shiking of the deffeiidantV barge. And on a modori 
to bfe dlfowed tb pay the ihfoite ptite into cbtirt^ ir\#^ rb^ 
flised; iitesmuch asit could notbtedbneiflrithout violating the 
prmeiplrwfiicH had* befen estfeblishetf asthe rulfe' upori- thii 
stiver, •*tfot tb dlbw mohey tb-ber paid in, Itt cases of un- 
cm^ damagesr." Vide TidtfsPraet. 40*. Ed. 1. 8? T. R. 4^^ 

K 2 



dM9i!iges remain unliquidated, and the jpry m^j 
exercise their discretion & to the extent of losi^^ 
G^msidered partly in reference to the value of ^e 
gpods, partly in respect of any injury apcruing ia 
consequence of such misfea»ace or breach of 
cpntiact 
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§ 7. Damages. 

WiTQ, respect to the amount of damage^ to .|>^ 
recovered ; this depends upon the extent of the 
carrier'^ liability being established to answer for 
the Whole value, or only to the extent to* wiiicirhe 
has^ "succeeded in limiting his responsibility bythtt 
terms of his notice. In the former cascf* fl(i 
plaintiff will be entitled to recover the e^^% 
actual Value of the goods lost, or damages piftfpi^ 
tionable to the injury sustained (r) . If ^ls6'tM 
declaration allege any particular damage di*"!*? 
convenience suffered, independent c^ thd IdSy'lttltl 
arising in consequence of the brtach' of dAtJ^QOi^ 
cpajraetof the carrier, this, like all actions jaxisins 
§;9fl[i. the misfeazance of another, will be propter 
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CrJ Said by BuUer, J. in Hutton & ux. v. Bolton, cited 

t JELrB^ 029. ^' This is an action ofassumfsitf wad t;he goods 

are tet^ to have, been of a uieci^c value. The, d(ecWanon 

^oe|.n^ state any particul^^da^aj^e or inconvenience m 

i>onaeqi^Q;ce of and independent of the loss^ ana dkereSSn 

the plaintiffcannot recover beyond the value oime eoc^^ 

^estiQn,^^£pr whkfi reason pe declaration doeia ijm t 

from the common case of^oods sold and aelivereol 'iV 

« dedaratioo on the race ,or U only for .the valw ta 
good*." ' '' 'i ^.vfi^jei'H'i:i 
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Matter for the jnr^ to coolsid^; aikl ^ve j^pco^ 
tiQDate damages. . . , / v 

It may also be . observed that where no iiMid 
has been provted on the part of the ctoier, t\iA 
presumption will be against the demand of ihe 
plaintiff, unless he clearly prove the value of the 
goods lost (s). But if the conduct of the carrier 
be at all tinctured with fraud, the presumptioD 
1^11 be in favour of the plaintiff's demand. ^ 

J 8. LimitaHon of SmU. 

d, W^c^THlEK this action be considered as foundeict 
ia contract or tort, the remedies by a(:ti9ns uppa 
tile case, or assumpsit, still- fal^ within, the genera^ 
s)^^ o£ actions, which in the statute of limi- 
tfktions (0 axe called actions upon the case, and 
iWist tbefpfore be prosecuted within the period 
pripscribed.by, that .statute, which limits the com* 
bimicement of, such actions to within ^ix years 

fcpm the time 9uch causes of action accrued. 

- . ■ I 

"i 9. Maos'far a Carrier, stealing Goods, is gtdlfy ef Fdohy^ 

. It is a rule of common law, that to constitute 
felony, the property mvt&t be taken from the 

actual 

...CO Clunne».t?. Pferrey, i.Ouiip.8;. v<«nmijMc^ for good* 
jiold b7 a liquor merdiant ; and the only prbof as to the 
^iftenti of the botdca delirared being by llie fdaiutiff'^ 
servants, who could not speak to the qusKty of die contents; 
lliejuiy, in the absence of aU fraudj were directed to presuDi6!> 
Jdiem filled" with the dieapest liquor hi whidi the^ plamtiff 
'^1^. Ahnory v. Dehudne, i Str. 505. 
rO StaU.31 Jad 1. c. *i6. ^ 3. 



434 * In case tf Suit > ^ ' f^^h. 7. 

' aictmil or conatructive possesi>oQ of the bwtier. 

'Hence where property is delivered into the p^s- 

''«^i^idn^ of any oile for a particular purpQse, a 

> ioflioQS conrversion of ft may be a fraud or breach 

%t trast in hifli, but it cannot make him guilty of 

' (A6ny(u). The poseeesion however which has 

rtom 80' imparted to him from the owner may b^ 

'•liittingiiisfaec} by an act which eo iiMtatOi d^er- 

•' ' mines tlie authority and poeseeftion so coommni- 

cated; and then any Q<:twhjcb would be felonious 

in another becomes equally so in him* Tbu/&, if 

when the good^ b^ve bepn carried by bim to the 

appointed place, be afterwards carry them away 

wtimofurandh it is a felonious taking. 

So if be unpack the gopds, the very act it^df 
determincB the trust possession, and the subse- 
quent taking is felonious, for the thing committed 
to his trqst is single and entire (01;). 

So if he sells or delivers over the bajQ tp an- 
« other although it seeitas to be a tortious conversion 
• mtheff than a (islony ; yet tf he received the goods 
"into hi? ppsses^iqp with ^u^b an iRteiit, pr ipj ^fter 
.is^vQry. (o awJhef fq? liie purpose pf felony, 
'^ concerned 
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i 1 '^»>| ^I«rt. l««. 9 Smxs^L^^. ^jplj, 35, 1 Ball Abr-^73. 
. Vilf #inan Ae^&ffgoodaixi^tsifimpiafmry *f> Do?fiv and. 

>> Imloaiitniak md^ gmn^ dOmuAta Um, and^he brfAkvibs 
^ baia 0r muifct and takmew9fiibB^a0dM.amimaJiim»^i^ if 

k» oarms ibev&dle packlifi tha |)^aae:a{qx>faited> »tti iiiea 
i! .carries it away anitngJuwgndi^tbiBmh^tEimm^ ttking^ity 

.;th^book 13 E. 4, 9. Co. Bt;a|u.i07;'i Hakiia0Q4|ti> 
' •> (^x; ai H. 8. pi. 14, Datoa, c. 102. i Hawk, c. 33. § 5. 



geo. 9.] Ha(vfar'U9tiUng G^ds is Felony. 1 g5 

Maoenied io Ihe subsequent steitling, &€. the 
whole oflfence is so etidre that it would be con-^ 
Bidered a felony in him, either upon the ground 
that the &rBt obtaining of the goods was under 
a fiiaudulent pretence, or that the subsequent acts 
nuule him an accessary to the felony. And this 
distinction seems to have been constantly recog- 
nised by the courts ; although it might seem that 
the guo animo with which he originally received 
the goods^ would be the true principle of deter^ 
uumng the degree of orimhiality of any action, 
. So if a hackney •^co&ohman detain and convert 
gpods left in his coach, or a hired porter embezzle 
parcels delivered to hkn to be carried, it is con- 
sidered felony, if the origmal detention be done 
Wiimo JUraiidif or they hare subsequentiy^ pur- 
Um/sd the goods (y). 

The 



1 1 



/!' 



nr,CyJ Jq Wynne's CMBe^LoucWa C. C. 493^ Ab^vpagleft 

io^ haclney coach, and aH possible means aftarwards used 

to disoover the coachman. After a considerable time he 

Was apprehended, and the box was found in his possessioo^ 

btit die hasps had been forced off^ and several articles coii> 

. , toined therein were missing. At the trial the judge (Mr. 

Baron Eyre) observed, '' that as the prisoner had not 

: pr^finally taken possession of the property himself^ but had 

iuhad it drown \q>on Jiim by the negligence of the prosecutor, 

', no felonious inttiifition could .be supposed to exi^t in his 

'>iloEit]ld at tke moment the property was first acquired ; and 

h aktuHigh the*sdbsequ«it keeping it till it was advertised was 

ii jH breach 'of moral duty, itc^ould not of itself be legrily con- 

/^sliere^ as & cciminal conversioo/'' lie therefore directed 

th^jury tO" acquit the prisoner if they thought he bad de- 

,..>>. |c ^ tained 



.LTbe-J^agoMtusft has boiveverjrttnoTed aildbii^ 
m^ctofifltBd <niilie ' beio^M considered a bueacbiitx^ 
trust, or positive felony, by the) h^ of podtiYb 
statutes, in respect of the Bank, Post-office, and 
ottieip otRB^^^'eiiibnzleinent'by eerraiits liaviiig 

ito restoration ; but it tney were satisfied he had opened 1l 
not.merely from idJ^e curiosity but with an intention to em^ 
b'ezzle any part ofits.contei^ts, and had actually taken ^e 
goods mentioned in the indictment, it would become^ a 
matter of legal consideration, whether a person so guilty 
should not be reached as a felon." The jury found the 
prisoner gidUy^ but the judgment was respited. It was hoV- 
ever afterwards approved of by the judges, and he received > 
sentence of transportation for seven years. 

So Sear's Case, cited ibid. The hackney-coachman had 
opened a parcel of calico left in his coach, and had takoi off 
three yards from it, and he was convicted of felony, and 
received sentence of imprisonment for six months, by virtue 
of the 5 Anne, c. 6. & 19 Geo. 3. c. 74. § 3. So Rex v. 
Lamb, Old BaO. Sess. 1694, cited a East, c. 16. f 99, from 
the MSS. of Mr. Seij. Foster, where a coachman took and 
converted to his own use a trunk left in his coach, and it was 
held felony ; *' for he must have known where he took up 
the gentleman and his trunk, and where he set him down, 
and therefore he ought to have restored it to him.** 

At Old Bailey Ses& Mic. T. 1701. The prosecutrix bad 
trusted a bundle tQ a porter to carry^ and went with him^ 
and in going he ran off with it ; and being taken, and tried 
for the felony on this fact ; Holt, C. J. directed the jury, 
<< that if they thought the prisoner opened the bundle and 
took out the goods it was felony." But another ground is 
stated 2 East, P. C. 698, namely, that all the circumstances 
of the case showed that the porter took the bundle at the 
first with an intent to steal it Leach's C. 0.41;.' - * 



s«c. ^] Hjmfar stealing Ghads^ts Fehny. tgiji 

vahoble prapnty introsted^ t(iL^tbev»(Tj^iTin 
which eases, siiob embezzletiQent is HexpnssbjiK 
dedained to be af^ony. '',00 ,i?xni 

f^x/Breacfaes. of trust wi^ reqpeot toi teofMte ofeiAe 
Boikkmade felonieaby 15 Geo.t. c. 13. ^ is. Servants of 
the Post-office by 5 Geo. 3. c 25, $ 17 ; & 7 Geo. 3. c. 50, 
f 1. Servants of bankers, merchants, and others hr 
39 Geo. 3. c. 85. And with respect to bankers,' niercnan^ 
brokers, attomies, or agents of any description w(iatsdever» 
by 53 Geo. 3. c. 63. Leach's Crown Cases', 31! icS!^^flf& 
1083. Hassel's Case, id. 4. Waite'rCase, 14. 31. ' ^' 
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CHAPTEK vnr. 

t 

OF HBft: DUTIES AND PRlVlllEGES OF 

Since it iar the object pf the present inqtiiry 
'to ts^nsider inn-keepera only as special bailees^ by 
tUe custom of the realm, and the liabilities at*« 
tached to such an occupation ; they will here be 
treated of in reference to the parlkukr duties 
and privileges incidental to a situation which is 
regarded by the common law, from motives of 
policy, as a public employment (aX > :. 

(a J The great case upon this subject is Calye's Ca^, 
8 Coke R. 63, being a strict commentary upon the w^f§9 
of the original writ, which in such case is to be considered 
the ground of the common hiw* From this and the aiM%>ii- 
ties cited it may be collected, 

1st. It ought to be a common inn, and not inta:>dQd 
where one merely lodges another iq>on request. And whereas 
the writ by the recital in/ra haspitivm yusdentf B» inteijids^ 
that the defendant keeps such hBspiJHwm comnmiUt the 
plaintiff must declare that the defendant keeps such a 
common inn. 

i.RolL 2d. 2> 4* Dyer, ^Q6. Fitz Hostelor, 1 drseq. 
Doct. & Stud. 137, b. 3 Keb. 73 & pi. al. 

2d. It appears that inns are instituted for passengers and 
wayfaring men, so that a friend or i^eighbour shall not have 
this action. Ibid. 2 Br. 254. 

3d. He isliable only f<M* things infra hospitium. Ibid. 
4'1/eon. ^. , 

4. Ha 
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« 

j' !• Who are Inn-heepers. 

An inn is defiqed t^ b^ a h.ouse kept open for 
the reception and entertainment of all comers, for 
•gaiqtC^/; and i^ distinguished from an ale-house, 
in that the former, existed Ipng before, and inde- 
pendent of Uny excise, or other statute laws, 
which have entirely controlled apd, r^gi^ated. the 
latter, ever since the time of Magna ChssX^(c). 
., / r ' . , • ■•' M . The 

4I)l He jahiJl iiot bo €bii0ti*k i0ilc8^ 
ill liua or his fi^vaatf, b^t it in n^o excos^ to »y that he 
deliy^r^d die key of Us chamber to the jfuest, or that the 
latter did not commit the goods to him. But he is excused 
if the goods are stolen by the servant or companion of auch 
guest, or if the fault is in t^ guest. Moor, 78. 158. Cm« 
mz, 98i. S«afc. l9. 

^th. The liability extendi; to all goods by the loss of which 

great damages arise to the guei^t, as deeds, ^c. but the 

'di^daratlon shall be special ; and it does not extend to any 

' "personate dftfnage of llie guest, but only to his moveables. 

t R6tt 58. Dyeif, 5 pi. : 2(1&1t..68. 

<< A v\m xmy erect a^ iim' without any license from the 
kitig, beceu^e it is not any franchise, but only a trade, like 
an alehouse.'' For there ^ not any record in modem times 
by Whi(;h' it'tipp^ars that t}ie king ever granted any license 
Il6inii-k«epers; & R^l].-84. ' 

(h) ** If a man putfic » sign at his door, and harboa»i 

gue^tsi ihat ^hfll be deemmt' a cemnon inn, end he ahall be 

ch?(tgeab}e for the go^& of those be entertains if they 

, happen to be lost," per Ley, C. J. Trin. 21 Jac. 1. 2 feoll. 

ft.' 345. '* And yet, if after taking down the sign he uses to 

liaTbour trevellera^ it shftll be deemed a common iim as well 

as if he had a sign." Ibid. 348. , , , 

(cj Mag. Chiurt. 24,^ c. 5, regulates the assLse of i^ine, 
whichi if* exceeded by any taveni-keepersa the mayor' and 



140 Duties J cfc. oflmhkeepers : [ch. %. 

Xne one has at all tjines been erected wit&oii^ 
tliQ license of the king, not being considered a* 
franchise, but an independent trade, instituted for 
the convenience 01 passengers and wayfaring per- 
sons : whereas the otHier is always established bv 
a license, to be granted in tjie discretion of the 
lustices.^at a general meeting: is confined to a 
particular place ; and continues only for a linoiited 
period. 

Since t)^,-exqji^'4aw3^hwr^ )»«fn. extended to 
so finany articles of entertainaienty these oopu- 
pafions have,' in 'ihod[em'tfm'6s,^^b^ 
united : and it seisms, to be agr^6a that mn-keifepers 
ought now to ha^e license, and j)e bound by th^ 
same recognizance for Iceepmg order aid ale-Kbuse- 
keepers, and their' ctin^uit is equally subject to be 
inquired into by 'the iurticesr Th^y aire ^also . 
tfaole to be in3lcted/arid^'fee(i*"ifbt harbouiing 
tnieves, suffering disorders, charging exorbitantly, 
or lueepbg their ^m iiiiAnttmft: siteatbif; or in 
Opposition to anolKerancietifrinn;' Stfll, hc^vc*; 
every inn is riot necessaiily an 4le-house| hoi* 
ftvery ale-house an inn. An inn.'^^;^^vipt u^^^ 
common selling of ale without bei^t#ut^t te 
tiie duties and coDtrol of the exdse* laws;> a«d 
becoming thereby more immediately uhd6r th<^ 
. cognizance of the justices: and if an ale-houlie 

lodges 

h2SS& way shut up the house ; and also pndiibita the seDing 
irine without licoase. . v 

1 Hawk. c. ^8. J 1. Dalt. 34. 56. 13a. Blackerby, 170—^^ 
Bum. tit. Alehouses 36. Stat. 48. Geo. 3. c. 143^ — ^ 
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lodges aitd entertajns all travellers indiscriminatel^f, 
ior gain, it* is also within the commoD law liability 
o£ ah inn. fiat where a man lets his house out to 
lodgers, altiidugh he finds them nieat and drink^ 
r^eiVes their horses, &c./ yet if he makes a 
jpVevibus contract for this purpose, and stipulates 
for hi? own pnce, refusing whom he pleases; such 
person is not within the meaning of the term 
inn-keeper ('i/J- 



I' 



$ 8.' Who it to he considered a Gutst. 

. Wheee , a ^ pers9n , comes to an inn, and is 
accept^ ^ 9 gV^t| the liability of the inn-keeper 
attaches, whether -or hot he be fidly informed of 
the property of the* guest ; and it is not altered 
oir re)easp(| by. the ^«st going away for .a time, \i 
the inn-keeper have any continuing profit from the 
pro|)erty rf iQa)ni{ig nnder hi^ charge, as a horse 
/''' '"'' "" /'■'■' ' left 

iii(dj) FadthttnH v. ffbster,: Salk 387. 1 Ld. fiqr. 479 and 
if3^y^ ft54»' A Car^i* 417. .Trespafls against a coBst^ 
ror^uai^ra^ a dragoon upon plaintiff, who lodged strangers 
coming to Epsom to drink the waters, and dressed their 
iHct^^ li'sd^iaticU'p^ joint, and found beer, and supplied 
4& tilfH^ of^Jib^'lod^rs with stabte-room, hay, ^hs«mta 
4hJiil»la|^mte^. end the 'Court held it, te.be too plaupk that h§ 
y^^ nQ(| if^ iiui-]peeper to giv^ any reasons, . Calye's Cas^ 
aupr. 4 resol. 

Cmyton 97* Com. Dig. tit. Adtion on case for negli- 

^J$(9,^/< if an attorney hires a chfunber in .aa u^.4air.a 
term or so, or a man boards or sojourns in an inn up^ 
a^^^pii^ , agjreaiBent^ ^a inn»k^eper is not aii^ifi»#le." 



left in his kte^ngfe). 'But if the g6odi be siieh 
that he caa derive do profit from theif bcaOg kft hi 
his posseffion^, hb is then in tkat situation of aity 

eHbetf 

(e} York u.Grii^dfttoQe, Salk 388 ;. & LcL E«y; .866. 
Replevin for a. hpr^se, for taking and detaining of- 
which the defendant avowed as a common inn-keeper; « 
and upon demurrer, held/ that tibe fnn-keeper may 
detain, without making any previous dleaMKniv Tftbi 
where a traveller comes as a guest, the inn-keeper ik 
obliged to iloeept thekane, and ia ■iE>t ta candlder whether 
the guest who brings them is the owner, or not. And all tk^ ^. 
judges, except Halt, held, << That if a naur set hiff &oi»e at. ^ 
an inn, t!io«gh he lodge in another plaee, tlfataiakosftwa^itf 
l^est^ fbv the inn-keeper gaina bj the* horse, and tkdrer<»re 
aiakesithe owner a»g«e8t though he was absent. Contra, ef > 
goods left there by a man» because the inn*keeper has noa^ 
advantage by them."^ Sir W. Jones, on Bai&neatSa 9^ ^ . 
et seer. 

ffimilar to this rule' was that of the civil law,- ^ Mi^m^ , 
atiiitas est hujus edicti quia necesse est plerumque eorum 
fidem sequi, et res custodise eorum committere. Neque ' 
quisquam putet graviter hoc adversusr eo» constStutam : 
nam est in ipsorum arhitrio ne quern- re(Hpiani,et mai hoc 
esset statutum materia daretur eum'lurifius adV^tUi ebi 
quosr recipiunt coetindi } cunr ne nunc quidem rfslfaeahf ' 
hujusHiadf fraudibus.*' Ulp. D. 4. 9. 1 & ^. That parf of " 
Ulpian's reason "nam est, &c." indiides an' option of 
receiving or refusing* guests, in wHich the- Roman* caupones 
cHfered from our inn-keepen, the* lattto being liable tO' M ^ 
action (or indictment and fine, 4 Bl. Com. 167) if ifie;^' ' 
reftiae, witHou^ an-a^uoBe reason^ to admk aai aeevmofto- 
date travellers^ Id. 95. not. Dalt. c. 7. 

By tfie ancient Iferr, llie ftrst^dby Ae goesrwas calted a _ 
thneUer^ the second a hogenkmdi, mii^ tile ttiir^ ai mwtml 
servant, fo- whom the' host was'^atiswQ9niiie.A>foir&»crwa 
menial servants. Latch. ^8. 



otfcfer Ml« ,% ^t«re,. ^ only iaiwjwfrable . .fan . 
ordinary n?gl|i«WQer/;..,,. . . : . . ,..; 

For it iQ. said. that \h^ qb^igfttiow agFiai^ in .QiiQr^ ' 
Boq^nce and m consideratioD of aoother gunful 
contract; ajEid although the inn-keeper he ncrl 
paid in money for securing the traveller's tfunk, 
yet the guest jfi^iV uijfadat, and alights at this' 
inn, not solely for his own refreshment, byt alsp 
that his goods may be safe, and .the custody qf 
the goods may be considered as accessary to the 
principal contract ; the money paid for the apart- 
ments, '&c.' as extiendiiig to thfe dare of the goodsj 
Hence it lias' been Jlecided, that the mere leaving 
his horse at an inp, though the pw.Qer never went 
in, coQstitut.e3 him s6 far a guest that the coto;^ 
mon law liability arises, and th"e'fnni-keeper is 
compelkMe to i'feceiVe tK6 . horse If iie has con- 
venience for him. So also if the servant only 13 
lodged at this inn, and is robbed, the master may 
maintain the action (g) . 

It 

(JTJ Jel^ V. Clai^. Cro; Jkc, iS9^ Plaibtiff^ came to- an 
inn with a hamper o€hats, and went away, leaving tften» there 
twodays^ and m his absence they were stden. A^^ndjged 
that he should not have an action against the inn>-keeper, 
'' because at the time of stealing he was not his guest, and 
the defendant had no benefit by keeping the hamper, there- 
fore he shall not be charged for the loss of it in his absenee ; 
btti it had b^on o&erwis^ if d^ guest, had retumed the 
99aM m^ (.^Moore 877.) And if the hast had pnomiae^ 
to* keep, iitexa aafe^, he mjgjbt ba^a beea answerable apan 
audi: apaeial ppHi»M*9." 

CgJ Beedle if*> Monris* Cro^ Jac* 2^4^ Atuion oa thexaia 

UnAH 



It has been kmg holdeD, that a soldier quar- 
tered is also a guest, the ^oly di^erence between 
him, (by the common law,) and any other guest, 
is, tiiat the inn-keeper is controlled in the rate of 
his charges for receiving and entertaitling him (h). 

m 

\ 

$ 3. Extent of Inn-holders Liability. 

An inn^keeper is bound to make restitution for 
the property of his guests, whether dsimaged in 
his inn, or stolen put of it, by any person whair 
ever. So if his servants or inmates rob his guests ; 
for as there is a confidence reposed in him, that 
be will take care to provide honest servants, his 
negligence will be regarded an implied consent 
to the robbery. . ^' Rigorous as this- lawt a^ay 
seem, and hivd as it may actually be in ontf or 
two particular instuices, it is founded on the greftt 
principle of public utility/ to which- all private 

considerations 

« 

upon the custom against an inn-keeper, by the plaintiff, 
whose ienrant was lodged at.the defendant's inn, aod whilst 
there, robbed of a bag of money belonging to the plaintiff, 
and he had judgment. Upon motion in arrest of judgment 
it was objected, diat die action ought to have bejen brought 
by the servant. But it was held <' that the master mig^t 
well have the action, and that it had been so resolved be- 
fore these times." -^ : . . 

(h) It seems he has this privilege only during fourteen 
days. Com, Dig. Action on the case for neghgence, B. 1. 
after this time it seems the inn-keeper is like one' who has 
lodgers assigned him per hospitatorem domni regUy and so 
\a not answerable like a common inn-holder. rDyeff 158,111 
marg. Roll. Abr. 8. D. 4. 



A.^i^ Extern of Jnn^hepits^lAy. H$* 

considerations ougflt to yigia/f6r*Vr^'fcllfe4,4h6' 
must be numerous in a ridi ^Sftdl' fcoftirnercM! 
countty, are ol)iiged to rely almost fmpfilfitly on 
the good faith of inn-liolderfe,' whose' educaticte 
and morals are usually none* of ' tHe test ; and 
who might have frequent opportunities of asso- 
ciating with ruffians or pilferers; while the injured 
guest could seidom or never obtain legal proq^ of 
£yuch combinalion, or evea of their a^^tW.J^eg^r 
gl9oca, if no; actual fraj^^d had t]K:psh.caaifiiitted ,\tf 
tlwfti. In all sueh'^uKsta bowtvor itts cottipetent 
fbr the inn-holder to repel^he presumption of \xH 
Jcuavery or default by proving, that he took. orS^ 
imrjf earcy or tbatthioi fon^ which. occafiooad-i^ 
^Mfi or djunage ^w& txuly.iriesi&tiblaf ii>^" <• . i 
>a %n^ tlw i{in«ke6per nay sdiow thmt tiie robbery 
'HM. icomnditted by the servant or companipa 
^bom the guest brought with hina ; but he caii:\nc^ 
tfiXitw himself from this general liability by any 
plea of sickness, or even of insanity (k) ^ at the 
iiin^ of th« lossf. 

\" 'The"same principles of' policy and commercial 
convenience, render him liable to an action for 

refusing 



k • • • 



, (i) Sir W. Joivea oo Bailments, g^, 

(k) CrQSS V. Andrews, Cro. Eliz. 629. Action against 
•o^fnp-keapjer, on the custom of tbe realm, for loss of goods ; 
bI^}, that at the time the plaintiff lodged, the defendant was 
Ji(pk ^d of non-sane memory ; but adjudged for plaintiff. 
'<< For the defendant, if he will keep an inn, ought at his perii 
IP ^keep safely his ]^uest*s goods ; and although he be sick^ 
tius servants tiien ought carefully to look to them/' 
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refusing to receive a guest, withQut ad(^q^^^, jea* 
SOD ; and no other excuse wil^ h^ deemed si^^e^ 
jb^it that his house is alreafly fpUf^.for ,hj^{tf:jei^- 
p^tion is for the public b^efit,, affd. nojt^.to |)e 
withheld at his caprice/^/;,, . .,,. 

•r ,\i I ■ ' . ' ' •• : ■ • ' * *' ^ 'fOVf 

'IT' I JL' ' ' ♦ ' ^L ' ' ' ' .'l» ' 

' ClJ Bennet v. Mellor, 5 Term Il..?73. Case ajpiinst an inn- 
l^eeper, for goods atdlen out o^ an inn ; die plaintiff's servant 
Imd'te^uested the defendant to fidt^ care of the goodi inMil 
tkfiniexitiiiailM^y, iviiieliwa»refaaedb]rhi*iriftt^dtfekik 
bpiag veiy full of parcds: tbe flerf^Dt sttjd to refresh bhor 
self, during which time the goods were stolen ff;on hif^;; 
and said, *' That if the defendant had taken the goods upon 
that request) he would have been only liable as a bailed ; 
btttiie cause of T^fbsid, If tfriM, wasa good ^etis^^tflUsey 
the inn-keeper vmB MMeto Mim^tSmt ftr refiM«^ k But ^m 
the proposal was not accepted, tbe -frnp.. ^Xwii^gf^g^t/f^- 
grounds. It is clear that tlie goods need not be in the spe- 
cial keeping of the inn-keeper to make him liable ; if they 
be in the inn, that is sufficient to charge him; and all the 
andtorities agree that it is nat neo^ssary'to prbve hegl^nce 
il^, |tfae jsm-keepenc And whoR the plainCiff^» ^ervnnt ,pift 
sitting in the inn, with the consent of the ina-keeper (for 
the latter did not object to receive him), he was in the 
same situation as any other guest, and entitled to the 
proteetkm fi>r his goods." 

Tt seems doubtful in what way he may be punished in 
case of refusal, or other improper behaviour. ' It wds said by 
all the justices, ** That if a common hosteler wiO liot'liidge 
me I shaffnot hav« action a^aih^t him, but I'sWr complain 
tcrffie rtder of the vill, and he sfrall have dirfeifeoii' of it*" 
5 Ed. 4. 2 Br. Action siir le case, 76. So "If inn-k^6p^r'#ift 
not lodge ti inoh the constable shatf upon complaint oblige 
hfm.^ Cromp. J. P. 201. In what way the officer'of UiSvili 
cottlft t)bBgfe the hln-keeper to I'et^^^e guests does' not 

af)pear, 



«• K'l^. 
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' ^'^ ' neithe? can lie itinipose ' unreasonable terms 
u^M kits guegfs; iUhou^ the remedy for a gross 
OVeVtbsit^ tdutd {perhaps only be' found in the 
dM^ifntm^tioti of a jury, as it does not appear t^ 
he a meltar nvithin the <;ogrikisince or siimniary 
{ibwer of the jostites; it is however said^ that 
they may be indicted and fined for charing 
exorbitantly (m) . But it is expressly provide(l ^t^y 
(^jMute, that tlve inn-j^eeper vriU not 'be -alJoined 
Mr 4eUm tk^ gtxods oif bis guest, unless be iumish 
WfiA with an actount, in writtrtg, sfif' the particular 
items of hifi reckoning, 6rif he sell liquors,. &c,m 
unmarked jKpeasures (^;?^ • - f 

'. Atboi^.oiiicai-ciage put upi^unn is-iootliabk 
to Jbcl sekipei^* as vf^distMsd^ for redt, but it ii irtkei^ 

* 
'Jilt ill* I'lTl' : -Mft '»:. ,: . >• ... • ',;, / ', )J 

ijaBlU!Pj<ti«^<tiie> kw' imposes a public doty upon 

Mfti; if^gims ^kitt) ^aisb die power of detailing th^ 

' person 

mffum^-ni urttfAor dm]vv«» «piiiiuliable v^r iadbstmmn^sAtk^ 
soasions cr presenimevt at the leeL Thia (BOttOtod^'^iaif 
cmgivi^anpelliasbeeD a«|tuii]^d,by th^ ji^ji^ce^.ae^f^rbfqps 
|;]fl&j9een confounded with the jiui^dictiQn.^iT/en ttiajUi qy^qp 
Q}e|i9Hse-ke€|»ersby the statutes of excise. .AndH^.a^p 
^id« ^^ Inn-kee|]ers are^ in case of refusal* likewise subject; .tp 
ai^ action for damaj^^s at the suit of the party griered.? 

^KfA..^^. JWw* 374- a Roll- R' 345' 

.,. fmj .Said bf. Lord Keayoiif inXirkniaa v. Sha9f:aros9» 

,^.("nj u & 12 W. 3, c. 1^ 8. 2. 

uCl?/ ^ Ijitt. 47, Francis «. Wyatt, 3 Bmr. I498. 
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pei^son or propet^ly of ht6gu«st, iinttijsfl,ti$fi^on 
be made for- the entertaiom^nt Eifibii^ed;; otbejrh 
wise he irotdd • be compelkd to \mve rocQurs^^to 
legal process- for every trifling debt^ and ^ted 
ift^out the power of knowing or finding the pear* 
son of his guest. But thi& detention seems .tab^ 
Miy in the nature of a distress, for he cannot U90 
or dispose «)f< a horse, &c. so detained, (except, in 
Ljondon or ExGtfit(p)^ by particular custom),; 
find if the: owner take him away, be can ooitf 
Retake him. upon fresh pursuit; for if tiie custqd^ 
of him be once gone the distress is losL Thi» 
does not however affect tiae property which b# 
iviU acquire- in the: horse, if the owner, agri^e to Jet 
it remain as a pitdge for hb moat^ foitb^u, jAi^ 
party may retake him whenever be meets hifn« - 

But 

Cp) Jones t). Pearle, i Str^. ^$6. In trover, by a carrier, 
against an inn-keeper, for horses detahied and sold by him 
^r the charges of their keeping ; held on demurrer, ** l^t 
fin inn-keeper has no power to sell horses, except by Cus- 
tom in London ; and besides, wiren ike' liotises ^had bteil 
bnee oot, the power of detaining them ie/t^vvtaitmas.ioii 
before did not subsist at their coining in t^gaii^" ,,^f iff 
horse is at livery, and eats more than he is. worth,, ai^ actioi> 
lies against the owner, but the horse cannot be sold or usecL 
Moor, 876? but by the custom df Londdn and Eiaetet tH6 
horse may be sold; but see Popliam, 127, Eobii^soU^:^ 
teller (Calye's case, supr.). 

1 Bulstr. 207, Bac. Abr. tit. Inns. " By the custom of 
Ixmdon ahd-Bxeter, if a man commit a. koMM3t9ilti\4an- 
k^eper, and he eats out his price, the tna*ke6per Biay tokfi 
bim as his own» upon th^ r(mmmhh 9Wrmmmd flfyf^/m 
of his neighbours ; but the Innrkeeper hath no power tp ^ell 
the horse by the general custo^i of the realm*" 



■■''' Bttl'tbi»lil3ti 6n the hdrse arises only out of the 
ditty^and obtigfiitioh fatbe guest bimself ; if ^tbere^ 
fare^ tile inn-keeper' \^a9 not bound to receive (k» 
gMiiM;'or if the person leaving the horse* never 
entered the inn as such goeet, but only upon somo 
agreement, - the inn -keeper has only a remedy on 
the implied contract for keep, for he> was Aob 
obliged to receive such a horse.. But wbetl^er tbo 
hoi^e really belongs to the guest, - or DOt^ i». a(} 
question ' for the inn-keeper receiving him'; 'bi^ 
right of retainer is the same ; he is not obliged 
to consider who is the owner, but whether he. 
who brings him is a guest or not. 

Art inn-keeper cannot detain- a horse for the 
l^cSjbning'bf the gucst^ or of another horse, but 
only' fbr (he chafrge arising from the pairticulai' 
Subject detained. 

- * * 

( i 5* When waived^ 

, If the person putting up at an inn will not 
abide. by the.fieourjities provided . by the common 
law,- but takes his own ' goods out of the inn^ 
keeper's charge into his own, as by requiring th^ 
k^ey of the room' in which they are deposited,' 
suphsp^i^ circumstances will exempt the inn- 
l^epejr.(^yj . . 

f'iff ^* IsXlloiir.^Dig. tit» Aclvea:on the Casefbr Negligenoe^r 
B)^dl ^%tf thBiinv-keeper is desirous 6f locking up the goods^ 
Mfihvtt AM ot hCfwi se^wargBntthem, and the :gue8t refuses,. 

il-^a 'f* ii • X 3 or 



^$Q Duties, 4^. i^.Im^kkepers : X?^* ^S* 

.;)Jg(><wberet:thr.gNe6t u^ refused ots wcQM:>of 

't^e ina being full> but says he will shift iof.hkmf^ 

40lf, rM the i!ehktioo of an aceeptad guest never 



I. y 



Qif ^.he M[ys.be is obli^^ to be abs?n)t and cannot take Cff^^ 
of the good9, no action lies.'* This seems hardly to be recon- 
cW(^a wlm tlIKe reason in Cross v. Andrews, Cro. £liz. 6^2, 
f«i|^H''^^kh ^^Mt is sbM, B^t. c« 56, Blackerky, 1^^ 
^fiflrhaft bting charged by lav for the things which come to 
his inn, he cannot discharge himself by such or the like 
words." So in, 

^4^' Ass. I7. '^ Although the traveller does not leave hid 
gdbdis in lib landlordV hands, but carries them up vniW 
Hithi^the' chamber asMgnedhim; if be b6 ^kere fotiMSi' 
he/ lihailllilve his action agamst die nm^keeperf But m;"'^ 

" Spacer's case, Mic 9 & 10 Eli%. Dyer, Q66y b. Actum 
on the custom against the host for packs of cloth stolen 
wliilst in His inn, who, for his own excuse said, liiHt he 
^ Vamin^ to the plaintiff, that if'he* would' i?#fi^ 
piidk^'iii a certain chamber within fhe 2nn, dhdet Ibck an8* 
key; (tendered' to hhn) tre' would mideitake for their giaftt^V 
bxit nc^wiihstanding this warning the plaintiff cast them%it)ir* 
dtt bix^'r' coutt at largei whence '^ey we^e stolen i^fe^ 
<^lhior of the court was agoihst llie' pkl^ntiff. Ahd in; '' ^ ' 

^ jCkment v. Burgess, MS* Oxford Spr. Ass. 1815, coram;' 
fiaron Rlciards. Action by a guest^ against the W^ 
la4y of the Three Tuns, Oxford, to recover the value of a 
parcel stolen out of a room (not the common traveller & 
r6om), of which Plaintiff was told he had the Key,' anc( ihignt 
lock it ; and the learned judge^ ruled, that the generd na- 
biUty of hn Inn-keepefr at <£nftnta law, wiisMn^Als'^<ia8e 
^onemted#4>y special dxcdmstpuvpesief estnctaleiri^^g^m^e 
on.the padb fof llttigiMM )b«lri0ik4he^ 

granted a rule to ihaw, caia» why the verdiol dbtadnad;^ 

p. X the 



$io if Hiia guttib d^0 the ima^ldetper ^ put Mi^ 
bcMe^'dirt to pasture, the linhility cea^ee, ^inc^ 
the tMMTse ifi oo V>ngisr k^ra kaspitium ; but it h 
othenvise if the latter put Wai <iut of his owi!i 
accord r^). And it seems, that if he desire f he 
gu^pt tp lock the cfaaoaber, or to {)kce: $be ,goQ4^ 
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tll^ ^fefi^t iliould not be s^t aaide; /but^ Lord £Uen>- 
lW»o|*jb, V X am at preftemt of qpifuwv tj}f|t t|ie lear^^ 
W^gP was right, an^ I^-ord .Qt^ke wj:oi^;,,biilhaYiug.ti^^ 
case^ take your rule. J Jbave knowAl^^^j^i^^. iufijta^pes ^her^ 
it has been held, that if a guest takes his goods out of t)ie 
]iiin-keeper*s charj^ into Ikis own, the ktter is exempt." , 

.The distmctioa ae^s to b^r ^at, nq^Tiing tortile fo^ifi^^ 
reaoliition .all^^ed t^^ if > n^ w>ttj«|;epj fp ^ iipil^e^f, 
tp^ diifest hio^plf of his c9iDa;pn ]f^ li^jl^fij^ fjy ^"td^ringj 
the. key to bis guesf, for then jt would always be iabis pow;^ 
tp defeat the security which travellers have by die policjf] 
o^.the common law. But where the guest .ckapBeB to fejfpfg^, 
tfafi^ ^omit^t and,.by flikiig^for Ae JkqjF^ jeenv u lakct.tbe, 
»ff^iP^ W ^P m9f<m^^^^^f^,' ^ ^^ the W»'^ 




Iiuf own acf or' that of his servants. The (decision of the 
Ci^rC Okn'tkis point wiU v^ mater^Hy wteoH ih^ securit^^ 
of fhe former, pr the responsibility of the latter. ^ VitiL^i^nx, 

> A^ .B^nf^et «• Meljlor, 5 T. R. J873. Bull. Ni, Pn 73^. ; ^ 

tli^itinli<^c6eper4)e goflty of any ne^gsnoe wh^notiy-^^ 
hob^iil lost or atolen, an fBctioi^'Kiis igjinji Hmti Ibid.< 

pli^*^'"l iiKi'. t 'O'- 1 ,1.,. /^ Ml. .>! .; * f.' J lj,5*) 



i^^a^Mi^^tat' room, or allege tbait* Ue inust^ be 
dlisent; he cannot disable himself, oi'^refissei tUl» 
4dty ^hith- ^^itnpose(t lipon h)m by kiur* nets a 
public servant. But he ' will be exonerated kff 
extreme negligence on the part of his guest under 
^tfedial circumstances (t) . 

0'- '."■■ 

{ . 6. /» case of Suit* 

^^^Htrhit goods are lost, &c. the plaintiff must 
a1io*prove that the defendant kept such an inn* 
ai^d that he, his son, or servant, "was a guest at 
the tirae; -anci that the property was brought by 
them into the inn, and remained und^ the cai^ 
of the defendant. 

The action against* the defendant should be in 
case on the custom of the realm, and the declara* 
tion express that he keeps ^common inn (u). 

An indictment for refusing a guest will be 
quashable if it do not state that he was a 
traveller (a:) • 

In trover against an inn-keeper, for a horse 
detained for the keep, denial will be no evidence 
of a conversion, unless the party has tendered 
what the horse has eaten ; and it is a questioii 
for the jury to say, if the sum tendered were 
sufficient (y) . 

An 

ft J Burgess v. Clement, MS. supr. 150, and Appendix 
infra 158. 
• CuJ Calye's Case, supr. 

(iy ui'^Silbd, 445, case 775. 

(yj BuUer, Ni. Pri. 45* . 



Mc. 6.] Jfe cast tf Suit, v ' 153 

- An inn4^eeper has such a property in tbengCKxte 
of' his guest, that if stolen, they may be kidtjo^b^ 
tiie property either of the ion-keeper or %h^ 

gaestfzj. . .if i][ 

Cz) Taylor's case, Leach's C C. 356. Indictment for 
stealing the plate glasses of a coach, whilst standing in the 
coach-master's yard, who let it out on job. And it was ob- 
jected, that the "property should have been laid as the pro- 
perty of the person who hired it ; but held by all the ju^tfcei 
to be well laid. So in Jane Todd's case, July Sess. 172I9 
held per Eyre, C J. and Ward C. B. that in the case of 
goods belonging to a guest stolen at an inn, they may be 
laid to be the property of the inn-keeper or the guest* 
Burnett's MS. 
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BY tlie Sut 39 Geo. 3. c. 58, for every pared ndf 
•xce^dmg 561b«* weight, no greater mnn can be'denuuide^ 
AT charged than 3^1 for a d&tance not exceeiEng a qiuirfef 
of a mile, 4^. not exceeding half a ta&t^ 6(£not exceed&f^ 
one mile» 8 d. not exceeding one mile and a half]! \oi. not 
exceeding two m3es, and so on, mider a penalty not ex- 
ceeding 40«.nor less than 5«. 

Before any such parcel is sent from the inn, Sec a ticket 
shall be made out, whereon shall be distinctly marked tlie 
name of the inn, &c; from whence it is sent, the suibs f8- 
spectively due for the carriage and porterage thereof, an^ 
Aie*' dhSristian and surname of the porter ; and the same 
shsCU be deHvei'ed to such porter, together wi A the parceY, 
&b.' And on default of such inn^keeper, warehouseman, ^c. in' 
sb ]rieix^g,'they shall be liable to a penalty of 40^. SblSife 
pbtter, if he wilfiilly alter or de&ce such card shall forfetb 
40 $. or if he aric, or demand, or take, or receive any largcht' 
sum than is so written or expressed, he shall forfeit for e^' 
ciflfence tfae sum of aos. or he may be prosebuted by In- 
dictment, for obtaining money under false preteticeiSi, iMtDi^ 
Stat. 30 Geo. a. c. 24. (vid. R. v. Douglas supr. $3.) ' ' '' 

Fttroeh arriving in town by any conveyance Ar VM^ 
other than stage-waggons, between the hours of fbur ih i!h^ 
evdiing, and seven in the morning, shall be delivered i^(fi23i^ 
six hours after such hour in the morning ; if arrivinj^'&^y 

^ other 



olfaev horn* ^f the' day, wttRin gix ho«Hrs v^^ser sueh arrival, 
Wider a penalty not exeeeding 20s. nor less thetn 105. And 
every pardelaipiving by ai»ypobiie stage^waggon shall be 
defiireied wMnn twenty-four hours after such arrival ( except 
directed to be left till called for) under a. like penalty. 

Every pan^ so .iliireGtedta be left»iA tp b« delivered 
upon demand, by a pevsim properly authorized to receive 
th^ aetfBe, without 9Dy other charge bat what is imtlTf ^ue 
^r the carriage, and twopence for tbQ we^rph^iB^e-rofjp 
thereof, mider a like penalty. If such parcel 90 directe4 t{^ 
not called for within one week after arrfvalg, a further ch^ge 
i]aay be made of one penny for every subsequent we^k it 
remains. If a parcel be not so directed^ but b^i^ ^ js 
forwarded by tlie book-keeper^^ *S«, j?^ * course of deliv^ry^ 
if .it , be deman^^^d by a. person duly authorized to receive 
t|ip. ^^^ it sj^^ll ^>^^ thcreuppn dpMyeyed to ^such ffer^^, 
up^n p^ym^nt 9jf the si^ yf t^opp^<Je for wj^t^hpj^e-rjjjj^ 

^ IS^ porter misbel^v/^ l^mself tc^^y ^n<?^,i|jpoTi,pi}njiBla^KJ^ 
t^ anjf^ iualif^ of \h^ peace withijj wh^Ba^ JM^i^iptigniifte 
o|fepce l{aa h^^, 9f{«jmiajecU;0P the .ofli;p4^r jeftidp,iJfftvnijjg 
gi-ant a warrant to bring, bejfor^ hip igwqh »ff^<J«?r^^Wrtrt»W 
gr^pf .made^ upon oatb of aiyr su^h .nc^^delivery, ipeg}^ 
mi8jQ9n4^cty or^iplsbehnygpur of s^vifix port^r^^c ji^ippi^^ up^^ 
bfi^^likepien^y,,., t ... ...» ..^.^ 

..iP^.f^» perspn to whpm a parcel, &c. is 4irect^4, ^^^^mih 
*P,WI ?M i« i««%i.**« ^or »»ich canriag?;||HQrt^agSj,,S^4?^;,, 
justice may, 1^91 con^pla^nt^i grant a simUaf T^^aiji^, f^^ 
u|i9{) Iv^ piro^lf /twftrd rqaspnabip. jwtj^a^^i^ to tbe>fi^y 
f^^^t, l)is dMiwwef.^d costs, and foi: \mW ^Xm^.ih 

"SfrfiTfi'BW the wpp,l>> bf Jevi^d^ w iwi\tp«wwA ^y >#h^ 

TodJo ' All 



^5^ APOtBaasaa^ 

^vef ^le befpra, ft §mgh justice^ . wkk . o^stf » 41^ moittjb t^ 
t)^JP9or,,9Ctho,pf^ish lA wbu^b the ofiE^pr9lB,.v«ti»omixiiM^ 

fH))i W^)^^ ^c« i^: the 4eU?ery oC- piu'i:«]A wiibiQ the citjf of 
l^n^fHtmj oiHiUary to the laws wd us^s^ Of tbe .<aty«.!! 1 . ? 
ti .. . ' ' . .. • • , ' ' ^. . 11 an. 

. Lf v; V. WATE^iHOjQSKi I Pria^'ft. £i(ch. Qbs^ $:o« p».^9ti j 

Case against a carrier for loss of' a parcel containing 20^ 
guineas, delivered to the under book-keeper at the mau-coaca 
o^ce in Exeter, who booked it, and gave a memoranaum ac- 
knowledging the receipt of it. It was proved thatfhe knew 
(he value of the contents, and had put it into the banker s baj^ 
for greater' security. At the trial, Sum. Ass. Devon, 1014, 
6^ibb's, C! X' ruled that the mere knowledge of the value dia 
t^ot take the present case out of the rule ; and said that ne 
ihougiit there had not been such misconduct on the part of 
the defendant as made him liable ; and refused to reserve 
tlie point. Upon motion for a new trial, on the ground of a 
misdirection of the Judge, it was said, per Thoiifpson, C. B. 
ift^ giving the judgment, " The question is, whether in this 
c<&se the defendant is liable to the plaintiff for the loss of thiS 
parcel, which had been intrusted to his care for the purppse 
of carriage^ On the trial the jury were directed, that the in- 
ffeVehce of the value being known to the defendant di8 not tak^ 
thecase out of the protection of the notice that the defendant 
wbcftdiiot be responsible beyond a certain aniount. It was 

urged 



w^ b^Biftitf^iKmfeM^ the plaii^ tfiMt Ui7d ta^ie ekme 
i«it}imth«^plbe!pkt'()f^he €l€<terminftttion tn B6ek tt. Svdtts; 
f 1© B. R, «44. ) But it «eems to us that the chief jiistic^i 
cBp^t^tion wa» right, and pueh an one a% ought to have beeii 
^lvi0n''anderthe' circumfitances proved. Here ther^ was a 
special notice given by the defendant that he would riot b6 
iDD^erabie but on certain terms ; and there is nothing proved 
to hftve b^n done on his part which amounts to a dispensatioH 
with that notijce. It appears that the book-keeper might havi 

inferred that this parcel was, one of value; but nothing was 

« 

distinctly said about the actual value, nor did he undertake 
that the notice should be dispensed with." Said also " that 
th§> court (of Jt, B.) decided against the carrier on that 
occasion (Beck v. Evans) on the ground, of gross negli- 
gence and nopfeazance.** 

With respect to the preceding case, it maybe observed: that 
accordmg to the report of the case of Beck v. Evans, it dpes 
certiamly appear to have been the opmion of the court, that 
the notiqe of the carrier did not protect him in cases where ' 

4i l;f> '■• '•, «._ .'.• ;• i 

ijo doubt Qould be entertained that the goods were above tha 

value of 5^. In the above case it seems that the value of the 

'parcel was only to be inferred; " nothing was distinctly said 

about thev^ue;" ifsoj a parcel of that nature was precisely 

within the rule laid^ down by Le Blanc, J. " That carriers 

i J." r, .' .. ... " '-•'•'* 

were exempted from liability where the goods are of a 

.h '«.'*". ' -i. 

much larger value than from a knowledge of their bulk, or 

a^''' .',•'' ' .. ** 

quality, they could possibly guess to them to be." 

If the two cases are not really to be distinguished by that 

difference in circumstances, it will be difficult to reconcile* 
.•1' -*",', •, • .. i^ 

the principles upon which the judgment^ of the courts were 

founded* 
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,, .Ti"™, T^rip. ^^(^G^o, 3. The rule to aet aside tbe^Xgf^ift 
V? *J« P?w^^.,cW^ op to be argifed^ yrhea it fppcjare^^tjftj 
tj^e.pl^tiff had bee^i s^c^ommoidat^ ^7,^^^ •^^^^y^^^ft 
ptifivft^^ rpom to .ep^hibit his wares^ jewellery, i;^c,|.th^do9^,^f 
Yfhiq]} op^n^diato the g^tqw^y ; the j^fidlady had given ^lax 
th^ J^) ^d c^tioned him to bolt the door : the win^^w 
Qp|ei>^d ipto the strept; there were candles in the );QQm9^a|^ 
nq curtains w^re drawn : The loss h^pened at wght ; ^^ 
the, plaintiff bad gpne out, leaving the key in the itoor^^^d 
t}u^can41e.bumixigi whijch the d^fe^ndam^.a^jr^ajq^s ^f^^^jg 
ai^dputouti , Tbecogi^l^ia «upport^pf th^ rijje^^ijt^d^^^ig 
4th resolution m Calye's case, £^t Jbdia^Co^ g«^J^j,iUr^ 
a.Str.e^. .Corn. Digf Action ?^a8t,,cai^nep,^/j..t^45a9^ 
Mopr,,i58. J)j?er, ?66. Agaii^wlvcbiTjFeip opfji^iij^g 
%ut^onties of AJoor, 78, & 5,T. R-.*73, vi4 ^;^,^. /i^^ 

(.il^ord Ellenborough-^We cannot, s^ any. ground for^, 
jeftcbi^ iJ^e finding of the jwry in thiii qu^ lalfhpngHgftft 
£|pta of , the case niigbt hav^e been icc^niq^i^tl^ 0n, ip9;s^>^ 
kurge by the learned Judge .than appears ^om. hif^ ^RP9si%y 
and he mij^bt havfe availed himself mor^ 4^cfdedly pf ^ 
^jg]|xts of his own province in laying.downjtbf law, JB^ttl^f^ 
qyiest^on is, whether the ju^ ha«r^, ^15^% fex^ffcbe^Jjtlfigjjfi 
province. , An inn-ke^er is bound, to k^i^ the goiod#- QJ^^ 
^i^QSt^ b9Spitan4i* so that no loss q^^iatpro def(^^ f^JffiW 
tfr^. The Court di4 not i^ean.to sf^^ that wbie;qa^g5»()dli^^^ 
stolen it . wps no^ frimd Jkeie . evidence of defe^ .(jf i fSfeijggi 
ihf part of the landlord; but under circm9^tanf^^j|i|^ 
landlord ,migbt no doubt be; exenopt ; as in j^^ S^^l^ lb# 
plajntiF's conduct not only concurred^ but induced the loss, 
•o Calye's 



Cfllfe'ft tase aUowi tkftt where the guest introduces tiie thief, 
^ lim^rd'f)^ not ^ «W)^era]ple. Xh^ queelioiis i^ this 
case were therefore, lat, Whether the plaintiff took the 
^Mottaeiit amfAo'k»^andi; and i2^y, "Whether' hbr own 
aoiidux^ tUd ^ot' conduce iso^the loss. Upoti ihe evidence k 
%k)[iekrid'ihait tiie plaintiff asked for ft pttrtibulkr nMm tb 
ilkK^ hn gbodst Now a landlord is iiot bouiid io &id UM 
gtuist ekhiint-rodms fer the purpose t>fi!xpstndidglk&^iiihi^ 
i^e is notlioaiid to pnMde shops, but convenient IW^iti^ 
ktf his gnesCb. The court agreed with the 'bas^'in 'Mbbr; 
mk the i]ie»e delivery of the key of a room would not (Us« 
^^e irith tlie care and ^ttMti^ Bde fimn^t^' lin^Ekn^A,^ 
ihd Odfet hecofidd not exooerste hiai^lf by nierdy hmiditlg^ 
lo^i^ti kdy tohis giiest ; but ^Hiej^testt^ea the key, k hi 
pi^Vqueflfioh fbr ikte )iary^ Whefiit^^Cdbss' it bmmd <i^ 
Mkmtit ^mifot^iptirpfM of eisonpddgtHe hndloifd fi6m 
Miit^lldffBiy. ^LoM Cokdalsoliad it dciwii^ that if di^ guesili 
s^^it:oi]li|)(anion, or lelli^Rr-iodgier/'yob^lfiAk; the Itoim^Jitt 
is not liable ; and in thu ca£A^ tUe-phfikttt '^aSled iiir^gei^ 
O^thei" for the puipptnes txf a <slitf«r, atid' invited mid- 
jidlsii^'tf p«nntts hii» die rooito/^pitti wftb^'^aj^oiidN Ml 
dh^c^'ihe landloi^ had no diecki l^'^rSs eiidiyice^Htk' 
iisift^ ^f the iiUi ^ putpposes nH^mi^ ^inf'lthose ^ysjUtdfiH^; 
tted k was liilh'a tb call «pc»a A)^ Mn^l^e^per- tb pf'MM 
jMbptafty in * i^SfOAk'^tfllfed •«ftllfea&'i)tl^'6Bes: It ^pptHm 
flrirtS'tAe d^ehdafat advised the plaintiffW bolt his' dttW/M 
tt^rfe#ere stfafaj^^rs about; arid Aftfer'ifhis suspicion had 
bi^^bbnuriunicated to him, he was obliged to use diligence. 
ii!t^t<Moim^ }kli Mi prdp^. ffip&iirfiy; k guest certafely 
HWa right to rest on the protection of his landlord; btit 
Mter'^fe^fiKtefVfeari expressed, an\! admonilioii'giveii> he 
^ritk tbfiiM t& l&e B(«fae dSgree of cautio 
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Mr. jQrtice Bi^ley.**! ain of opinkm tbst any tither yer^ 
diet wottld have beea wrong. The f4aintifF'B acceptaoice at 
ike hey in this case superseded the liability of iJie inn* 
h wpcr ; the plaintiff asked for a room, not for an caflkaiary 
purpose, wid for which the defendant was not bound to finil 
one-; and therefore the de&ndant gave the plaintifF the key 
o£ the room ; he took it ; but if he had said '< This shall not 
discharge your liability^ook you. still to that/' the de* 
fendtat would have replied, '^ then you shan't have the 
romn J' The defendant had a right to refuse the room for 
the purpose in question, or to concede it i^on any termsrshe 
dhose; I think she did so upon the terms of the plaintiff's 
taking the custody of his goods into his own hands wiihjthe 
kay #f the room ; and that he accepted the key on those 
tevms. He did »ot make a comraimication to her when he 
hsft the room that her responsibility might revhe. To de- 
Me otberwiie would be making the innke^er hable^ not 
fi»r hi* pwn» but for his guest's negligence. 

Mr* /Justice Dampier. — ^If it had been left to *the jury, 
whether the plaintiff had not accepted Ae key upon thofte 
terms, there would have been no doubt of the verdict bdng 
right*. My only doubt was, whether the law had not been 
left to the jury, and not distinctly laid down by the learned 
judge. To grant a new trial would only put the parties. to 
useless expense, for the verdict would certainly be the 
same.-— iW^ dischfirged* 



Waiver of *te Notice of Value. ? 

. ■ • 
DowK V. Fromont, 4 Camp. 40. Action agaUurt ax!armr 

for loss of a package to be carried from London to Gl^stoii- 

bury, consisting cf a hamper of tibe dimensicms of twelve by 

etj^teen 



» 

eigbteen inches. * The defendants relied npan tlie effect of a 
*iiotJce> by Which they Teateained their liability to answer for 
any package^ cash, Jewels, drc. of however small a value, and 
for any package of more tban 5/. value, if lost, '&c. uiJess 
iSdj^ same was specified when delivered into their oifice; no 
auch specification had been made ; but the plaintiffs relied 
iipon the case of Beck «• Evans (supra), that from the cir* 
cmnstance of its apparent; bulk, <&e notice did not protect the 
umrier/ Bull pte Lord EUenboroUgh, '^I do not think the 
case cited ' governs ibbe present; there, the carrier knowing 
that the article intrusted to him was a cask of brandy, ne- 
cessarily knew that it was above the value o^ 5Z. But here, 
what was there to indicate the contents or value of this 

package I It might have contained cash, &c. to the amount 
« • 

of 1,000 {. or it might have been filled with coarse materials 
hot worth 405. It therefore appears to me to be a package 
within the meaning of the*'notice. I am sorrjj, for the con- 
venience of trade, 'tfiat Carriers have been allowed to limit 
their'commoh Yaw responrabdity ; and some legislative mea- 
sure will sobn become necessary. But I feel myself bound 
by the decisions, that such notices, in cases where they 
apply, constitute a special contract between the parties.** 
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Stoppage in Transitu, 



Lo£SC«MAN V. Wiui^i^, 4 Camp* 1^1. Trpver for it 

piano-forte, b^ the vendor, against the packer of the vendee ; 

T'lhtt iastrom^t was sold for reader money on deliveij^ W the 

«defendant,'but when it was carried to his ws^cmse-it was 

^aaid; aa ordeva had been giv^i for payment; the ser^nt 

r.itttiintf M however 
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however left it. upon, an nnderstanding that it should be 
delivered to.the purchaser only on his paying for iu And, 
per. Lord Ellenborough, " Allowing that upon an absolute 
ddivery of go6d» i& the packer of . the purdiaser,; ^o has 
iia warehouse of his own^ the transU is at an end, I think die 
IMhitilf bad' & n^t ta resume the possession of this piano- 
iMie^ftfter illiad been delivered to the defendant* That 
^Mivery ^as only ^ ^onditaonal; and he remained a trustee 
^rthe plainlUR k-was-a contravenlaon of duty therefcs^ 
^(M4S#er i« to the purchaser until it h«i been paid for/' 



t 
«'••• « 






^ Misddhery. 

Sills v. LaivOi 4 Camp. 8i. Plaintiff, a wharfinger, de- 
livered goods by mistake to the defendant, who used them 
in the way of his trade ; the plaintiff had been called upon 
by the owner, and had paid him the value, and now sought 
to recover it from the defendant in an action for money paid. 
ButLoffd Steiiborottgh held that the plaMtiff ought ta&ive 
di6clired speeUly, and directed a noh-soit. 
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Freight. ''•' ^ ' ^ 

£Ihb£L8 tvjDAyiBs, 4 Camp. iig. Assumpsit fac&^ghf.fi^ 
b)ittejri defence was, that in consequence of bad atow^e 
defendant had derived no benefit ftom the t^arria^Ltmt 
Gibbs, C. J* held, "that the bad stpwage of tiie ^00^ was 
the subject of a cross action, and did not affect^jtl^e^. right jfo 

the fireight** 

Evidence. 
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' ': Evidence* 

^: - ■ " .: - " 

2;^ SarAOTiiEB.v. Wii^j;,Air aod others, 4 Camp. 24. Aoti^l^ 
jigjaMial; life dwn^s of the Stroud coach tox the Itm-oi-^, 
jmQ^\* . To ]^o¥e the ownership^, the plaintiff pujt in evid^pe 
jjat' regif^ book kept: in Som^rse^! ^jpfse of Uc^mi 
^^raa^^ whioh^ it was o<mtendied, w9B fniund J0fi0 avidof^ 
0fXhe owi^erahip of ^e defendants. , But, per Gi\>\is^fQ,x^, 
** Thift^^try 9Pt being signed bj the defeiula9t8»^aa4;:>im" 
thing being shown to connect them with it, I am of opinion 
that it is no .evidence whatever to prove them to be the 
owners of the coach. It is clearly not evidence at common 
law; and no act of parliaineat is pointed out to me to 

to make it evidence of ownership.-— P/afii<{^noitm^etf* 

:»: c■.■^:s-^ ^ .V: .; ^H - "? .c:''*C' *i -^'>frA .. .. .1:'.':: 
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V jEbDoU j^- W¥llfp» 4 ^;$#ip. 37. -ji99fmm^s!mi fi9' 
ther a cofiee-ho9lie^o<w%i|;k|b^^%^94iy^^ 
so as to vacate the insurance policy for not being entered 
as doubly hazardous, and a p remium pa id accordingly ; said, 
per Lord EUenborough, ^^ I think a coffee-house is not an 
inn within the meaning of , the*^ policy. Horses, waggons, 
and coaches, come to an inn ; there are stables and out- 
houses attadied to it ; people ^te%^ gbiftg ta-Aeae wl#rl^hts 
at afl houn ; hence there is" an increased danger of €i^,'ilBd 
ihe trade of ani imi-keeper is cdi&i<ier^<l double IttEzarSous. 
But die trade of a eoflBee-bous^ keeper is bra vbry dlfier^t 
iescriptioiu^ 
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